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In the District Court op the United States 
for the District of Columbia 


United States Dental Company, a Corporation, 
1555 Milwaukee Avenue, 

Chicago, Illinois, 

Plaintiff, 


vs. 

Tom C. Clark, Attorney General of the United States, 
Department of Justice, Washington, D. C., 

Defendant . 

Civil Action No. 33558 
[Filed Mar. 7,1946. Charles E. Stewart, Clerk] 

COMPLAINT FOE DECLARATORY JUDGMENT 

1. The plaintiff, United States Dental Company, is a 
corporation organized and existing under the laws of the 
State of Delaware with its principal office and place of busi¬ 
ness located in the City of Chicago, State of Illinois. It and 
its predecessor companies have been continuously since 
January 1937 and at all times hereinafter mentioned en¬ 
gaged in the operation of a dental laboratory for the manu¬ 
facture of dentures otherwise known as dental plates upon 
orders solicited through the United States mails and in 
interstate commerce or otherwise. 

2. The defendant, Tom C. Clark, is the Attorney General 
of the United States and as such is in control of the United 
States Department of Justice and is sued in his official 
capacity; the defendant in his official capacity has the duty 
among others of enforcing the rules and orders of the said 
Department of Justice in effect throughout the United 
States promulgated or arising out of various instructions 
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on his part by virtue of the Federal Denture Act of 1942, 
approved December 24, 1942 (Chapter 823, 56 Stat. 1087; 
18 U. S. C. A. 420 f and 420 g). 

2 3. The matter under controversy between the plain¬ 

tiff and the defendant exceeds, exclusive of interest 
and costs, the sum or value of Three Thousand Dollars 
($3,000.00) and arises under the Constitution and laws of 
the United States as hereinafter more fully set forth. It 
involves the question of whether the said Federal Denture 
Act of 1942 can properly be construed to apply to contracts 
made between the plaintiff and various customers through¬ 
out the United States which had been fully paid for by the 
said customers at the time the said Act was passed but 
which are nevertheless subject under plaintiff’s contracts 
of guaranty and replenishment to service of repair; of the 
contracts in effect w’hen the Act was passed, over Ten Thou¬ 
sand Dollars ($10,000.00) represented contracts w’hich had 
not been completed or shipped to various states throughout 
the United States; there ware over Thirty Thousand Dol¬ 
lars ($30,000.00) in uncompleted dental orders received be¬ 
tween the date of the passage of the said Act and October 8, 
1945 and more than Thirty Thousand Dollars ($30,000.00) 
in uncompleted orders which have been received since Oc¬ 
tober 8,1945; that several hundred boxes of dentures aggre¬ 
gating in value in excess of Six Thousand Dollars ($6,000.00) 
have been withheld by the United States Post Office at the 
direction of the Department of Justice. 

4. The matter in controversy further involves the ques¬ 
tions whether the plaintiff may lawfully ship large numbers 
of repair orders for dental plates on contracts where im¬ 
pressions have been taken by independent licensed dentists 
of the respective states from which they are sent; whether 
repair work may not properly be done by the plaintiff and 
returned through the United States mails or in interstate 
commerce; whether dentures made from impressions by duly 
licensed dentists in the State of Illinois at the place of plain- 
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tiff’s place of business may lawfully be shipped through the 
mail or by means of any other agency of interstate com¬ 
merce; whether plastic dental plate relining material used 
as a substitute for dental adhesive powders may law- 
3 fully be shipped through the mail or in interstate com¬ 
merce; whether such Federal Denture Act has any 
application whatsoever to those states whose laws have not 
been amended to come within the purview of the said Fed¬ 
eral Denture Act. 

5. The matter in controversy further involves the con¬ 
stitutionality of the said Federal Denture Act as to whether 
it should be construed retroactively so as to apply to con¬ 
tracts made between the plaintiff and its customers which 
have been fully paid for but not performed or which are 
subject to plaintiff’s contract of guaranty and replenish¬ 
ment. This is a case of actual controversy between the 
plaintiff and the defendant, and this complaint seeks a 
declaration of the rights and other legal relations of the 
plaintiff and is brought under the terms and provisions of 
the Federal Declaratory Judgment Act (28 IT. S. C. Sec. 
400). 

6. The plaintiff and its predecessor companies have been 
since, to wit, January 1937 engaged in the operation of a 
dental laboratory for the manufacture of dentures otherwise 
known as dental plates upon orders solicited through the 
mail and otherwise from self-taken impressions or those 
made by a duly licensed state dentist and it does not con¬ 
struct or repair, nor has it ever constructed or repaired any 
dental plate from impressions or casts taken of a customer’s 
mouth other than by himself or by a duly licensed dentist in 
the state where the customer resides; plaintiff further avers 
that it always has a licensed dentist supervising its labora¬ 
tory work; that in the course of its business, the plaintiff 
has invested approximately Seventy-five Thousand Dollars 
($75,000.00) in machinery, furnishings, fixtures, special 
materials and other necessary equipment for the carrying 
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on of its business and it and its predecessor companies have 
spent approximately Three Hundred and Fifty Thousand 
Dollars ($350,000.00) for advertising its business throughout 
the United States, having employed approximately one 
hundred and fifty (150) persons in a nation-wide busi- 
4 ness conducted through the use of the United States 
mails and in interstate commerce. 

7. The Federal Denture Act, if construed to be operative 
retroactively and to confer upon the defendant the statutory 
authoritv which he asserts, would be violative of the Con- 
stitution of the United States and the rights guaranteed to 
plaintiff thereby, in that such Act and defendant’s actions 
under its purported authority as set forth above would de¬ 
prive the plaintiff of its property without due process of 
law, in violation of the Fifth and the Fourteenth Amend¬ 
ments to the Constitution of the United States; that the said 
Act deprives the plaintiff of equal protection under the law 
in violation of the Constitution of the United States and 
seeks to set up a general licensing scheme beyond the power 
of the Government of the United States, as set forth in the 
Constitution of the United States without establishing stand¬ 
ards or a statutory structure to enable the defendant to exer¬ 
cise discretion of putting into effect power necessary to legal 
and proper enforcement of the Act. That defendant’s con¬ 
struction of the said Federal Denture Act would also deprive 
the plaintiff of its private property without due process of 
law in violation of the Fifth Amendment to the Constitution 
and in its contracts of guaranty and replenishment with its 
customers would deprive the said customers of their private 
property in violation of the Fifth Amendment of the Con¬ 
stitution of the United States; that the said Act seeks illeg¬ 
ally and unconstitutionally to control interstate commerce 
and to confer judicial powers on the Department of Justice 
in violation of Article HI Section 1 of the Constitution of 
the United States and would be beyond any power delegated 
to the United States and therefore in violation of the Tenth 
Amendment thereto. 
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8. The controversy between plaintiff and defendant 
herein involves the statutory and constitutional authority 
of defendant to require the plaintiff to breach its contracts 
with its customers and to cease shipping legal products in 
interstate commerce. A declaration by the Court under the 
Federal Declaratory Judgment Act declaring the 
5 rights and other legal relations of the plaintiff in 
respect of such controversy will be in the interest of 
the orderly administration of justice and will protect the 
plaintiff’s private property and statutory and constitutional 
rights and will avoid extensive proceedings and litigation 
which would otherwise be required. 

WHEREFORE the premises considered the plaintiff prays 
that the Court: 

1. Declare and decree that the defendant has no statutory 
authority under the Federal Denture Act of December 24, 
1942 to act retroactively and prevent the plaintiff from ful¬ 
filling its contracts of guaranty and replenishment on orders 
for dentures which have been paid for by its customers 
before the passage of the said Act. 

2. Declare and decree that dentures constructed from 
self-taken impressions and those taken by duly licensed den¬ 
tists are proper articles of interstate commerce. 

3. Declare and decree that plastic dental plate relining 
material may be lawfully shipped in interstate commerce. 

4. Declare and decree that laboratory repair work per¬ 
formed by the plaintiff may be lawfully shipped in interstate 
commerce. 

5. Declare and decree that the boxes of dentures now held 
by the United States Post Office at the direction of the de¬ 
fendant be declared the property of the plaintiff. 

6. Declare and decree such other and further relief as 
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this case may require and to the Court may seem just and 
proper. 

James R. Kirkland, 

1366 National Press Building, 
Washington 4, D. C. 

Walter H. Maloney, 
Investment Building, 
Washington 5, D. C., 

Attorneys for Plaintiff. 


6 COUNTY OF COOK, 

STATE OF ILLINOIS, ss: 

Mary E. Layton being first duly sworn says that she is the 
Vice President and Secretary of the United States Dental 
Company, the plaintiff herein; that she has read the fore¬ 
going complaint and knows the contents thereof and that 
the facts stated therein are true as she verily believes. 

Mary E. Layton, 

Subscribed and sworn to before me this 6th day of March, 
1946. 

Alfred 0. Ertjhson, 

Notary Public , State of Illinois 

[seal] 

My commission expires the 5th day of February, 1947. 

• •••••• 


7 [Filed Apr. 25,1946. Charles E. Stewart, Clerk] 

MOTION TO DISMISS 

Comes now the defendant in the above entitled cause and 
respectfully moves this court to dismiss the complaint for 
the following reason: 
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1. The complaint fails to state a cause of action upon 
which relief may be granted. 

Edwabd M. Curran, 

United States Attorney. 
Daniel B. Maher, 

Assistant United States Attorney. 

NOTICE 

To: James Kirkland, Esquire 
National Press Building, 

Washington, D. C. 

Please take notice that a memorandum of Points and Au¬ 
thorities supporting the foregoing motion is attached hereto. 
The Rules of Court require that if you oppose this motion, 
you shall, within the required time, file an opposing memo¬ 
randum of Points and Authorities. 

Daniel B. Maher, 

Assistant United States Attorney. 

*•••••• 


8 [Filed Nov. 8,1946. Charles E. Stewart, Clerk] 

ORDER 

Upon consideration of the complaint and defendants mo¬ 
tion to dismiss, and argument of counsel, it is by this 
Court this 8th day of November, 1946, 

ADJUDGED, ORDERED and DECREED, as follows: 

1. That the motion to dismiss be and the same hereby is 
granted over plaintiff’s objection; with leave to the plaintiff 
to file an amended complaint within ten days. 

T. Alan Goldsborough, 

Justice. 
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Consented as to form: 

James R. Kirkland 
13G6 National Press Building, 

Washington 4, D. C. 

Attorney for Plaintiff 
Daniel B. Maher 
Assistant United States Attorney. 

• •••••• 

9 [Filed Sep. 30,1946. Charles E. Stewart, Clerk] 

AFFIDAVIT 

STATE OF ILLINOIS^ 

COUNTY OP COOK J ss 

MARY E. LAYTON, on oath duly sworn deposes and says 
that during the period beginning December 25, 1942, and 
the date of the filing of the above-entitled suit in several of 
the states throughout the United States, the representatives 
and agents of the Department of Justice, namely the United 
States District Attorneys, their assistants and agents, did 
remove from the United States mails, without any notice to 
anyone, without any subpoenas of any kind or any orders of 
any kind of any court, several hundred diverse packages 
containing dentures made, owned and shipped through the 
United States mails by the plaintiff or its predecessor com¬ 
panies, and without the knowledge and consent of the plain¬ 
tiff or of its predecessor companies; that most of said pack¬ 
ages were in interstate transit c.o.d.; that the c.o.d. amounts 
due upon delivery of said packages represented the balance 
due under contracts of purchase between the plaintiff or the 
predecessor companies on the one hand and the re- 

10 spective consignees on the other; that large numbers 
of said dentures so owned by the plaintiff or its prede¬ 
cessor companies of an aggregate value in excess of $3,- 
000.00 have not been returned, delivered or paid for; that 
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in some instances said shipments represented merely den¬ 
tures returned to customers; in some instances dentures 
that had been repaired or made by the plaintiff or its prede¬ 
cessor companies; that none of the impressions for the mak¬ 
ing of said dentures had been taken by any other person 
than either a licensed dentist at the destination of the ship¬ 
ment or by the individual personally to whom the same were 
consigned; that none of said seizures and retentions of ship¬ 
ments were made with the knowledge, authority or consent 
of the plaintiff or its predecessor companies. 

Affiant further specifically lists and specifies among such 
seizures and retentions briefly the following: 

1. On October 1,1942, Alice M. Harris, residing in Hous¬ 
ton, Delaware, ordered an upper and a lower denture, en¬ 
closing $2.00 as a down payment, accompanied by impres¬ 
sions of her mouth, taken by herself. On October 2, 1942, 
she paid the balance of $33.00, a total of $35.00 in all. The 
plaintiff’s predecessor company made and shipped her the 
dentures. She received them, retained them for some weeks 
and mailed them back. Subsequently in the year 1943, 
plaintiff’s predecessor company mailed said dentures back 
to said customer. Said dentures were prior to the delivery 
thereof withdrawn in the manner indicated above from the 
United States mails, not returned to the plaintiff or to said 
customer. Whereupon, the plaintiff’s predecessor company 
did duly reimburse said Alice M. Harris for the full amount 
of the purchase price of said dentures under the contract of 
guarantee made with her pursuant to her aforementioned 
order dated October 1,1942. 

2. William Ehmer, Butler, New Jersey, consignee of an 
upper denture similarly ordered, made and shipped on Au¬ 
gust 30,1943, c.o.d. for $12.50, which represents the balance 
of the original price of $15.00, in like manner had said den¬ 
ture removed and retained without delivery either to him or 
to the consignor and without the collection of said balance. 

3. John H. Laugesen, New Brunswick, New Jersey, con¬ 
signee of a denture similarly ordered, made and shipped 
c.o.d. for a balance of $16.00, had said denture, in like man¬ 
ner, removed from the mail during July, 1943, without the 
collection of any portion of the c.o.d. charge, but in this par- 
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ticular instance, subsequently delivered to him without his 
paying any part of said c.o.d. balance. 

11 4. Robert L. Downs, Waynesburg, Ohio, consignee 

of a denture shipment, likewise seized during Decem¬ 
ber, 1943, collected from plaintiff’s predecessor a refund 
check in the amount of $31.50 for plaintiff’s failure to con¬ 
summate delivery to him, through no fault of the company. 

5. To Mr. N. Greenberg, Camden, New Jersey, plaintiff’s 
predecessor refunded $23.50 on July 31,1944 under identical 
circumstances, arising out of a denture shipment to him 
sometime in November, 1943. 

6. The following are consignees respectively of dentures 
similarly ordered and made and similarly shipped during 
diverse times in 1943 and 1944, all of which shipments were 
made c.o.d., all of said shipments were in like manner seized 
and have been retained and no part of the c.o.d. charges col¬ 
lected or attempted to be collected or paid: 

Mrs. Vivian Wentworth, Bradford, Pa. 

Pete Atanosoff, Amsterdam, Ohio 
Minda Massie, Okeeffe, West Virginia 
Mrs. Bertha M. Harrington, Binghamton, New York 
Mrs. Ada Gooch, Durham, N. C. 

Mrs. Ivan Glass, Springfield, Ohio 
P. H. Young, Elyria, Ohio 
Mrs. Charlie A. Hurt, Pound, Virginia 
Ben H. Buttrv, Luther, Tennessee 
Mrs. Ellis Johnson, West Salem, Ohio 
H. M. Nelson, Buffalo Gap, South Dakota 

C. B. Powers, Norfolk, Va. 

Saphrana Range, Johnson City, Tennessee 
Nancy Silver, Inez, North Carolina 

D. J. *Aheam, Troy, New York 

Mrs. Hubert Barron, Ramer, Alabama 
Charlie Coulter, Byrdstown, Tenn. 

Mrs. George Debien, Raymondville, N. Y. 

Mrs. Wm. Ebinger, Brainerd, Minnesota 
Nellie G. Shores, Tangier, Virginia 
Mr. G. Hennig, Paterson 4, New Jersey 
Mrs. J. M. Buck, Armathwaite, Tenn. 

R. E. Evans, Old Fort, North Carolina 
Bessie Ticknor, Oneida, New York 
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Mr. Arthur Stickler 

Loyd N. Staats, Coshocton, Ohio 

Mrs. John H. Tyra, Hamilton, Ohio 

Mrs. Grace Zappia, Geneva, Ohio 

Mrs. G. T. Wyne, McArthur, Ohio 

Mrs. Lawrence Thomas, Woodhull, New York 

Mrs. Ethel Madison, Cumberland, North Carolina 

Mrs. Louisa Keller, Wellsburg, N. Y. 

Affiant further says that Mrs. J. E. Wilgus, Shelbyville, 
Delaware, a consignee of dentures, who received her ship¬ 
ment, has been requested by said agents and repre- 
12 sentatives subsequently to the filing of this suit to, 
and has been induced to, turn over to them the con¬ 
tainer owned by the plaintiff and supplied to her for ship¬ 
ment of said dentures in the event that she may require 
repairs thereto; that said container has, in like manner, been 
retained; that affiant has been informed and believes and 
represents the fact to be that diverse other customers and 
consignees of the plaintiff throughout the United States 
have been during said period in like manner dealt with and 
importuned. 

Mary E. Layton 

SUBSCRIBED AND SWORN TO before me, a Notary 
Public, this 27th day of September, 1946. 

Myron N. Burnham, 
Notary Public. 


[seal] 

Service of a copy of the foregoing Affidavit is acknowl¬ 
edged this 30th day of September, 1946. 

L. M. Coster, 

Spec. Assistant U. S. Attorney 
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13 [Filed Nov. 15,1946. Charles E. Stewart, Clerk] 

AMENDED COMPLAINT FOR DECLARATORY 

JUDGMENT 

1. The plaintiff, United States Dental Company, is a cor¬ 
poration organized and existing under the laws of the State 
of Delaware with its principal office and place of busi¬ 
ness located in the City of Chicago, State of Illinois. It 
and its predecessor companies have been continuously since 
January, 1937 and at all times hereinafter mentioned en¬ 
gaged in the operation of a dental laboratory for the manu¬ 
facture of dentures otherwise known as dental plates upon 
orders solicited through the United States mails and in 
interstate commerce or otherwise. 

2. The defendant, Tom C. Clark, is the Attorney General 
of the United States and as such is in control of the United 
States Department of Justice, and is sued in his official 
capacity; the defendant in his official capacity has the duty, 
among others, of enforcing the rules and orders of the said 
Department of Justice in effect throughout the United 
States, promulgated or arising out of various instructions on 
his part by virtue of the Federal Denture Act of 1942, ap¬ 
proved December 24, 1942 (Chapter 823, 56 Stat. 1087; 18 
U. S. C. A. 420 f and 420 g). 

3. The matter under controversy between the plaintiff 
and the defendant exceeds, exclusive of interest and costs, 
the sum or value of Three Thousand Dollars ($3,000) and 
arises under the Constitution and laws of the United States 

as hereinafter more fully set forth. It involves the 

14 question of whether the said Federal Denture Act 
of 1942 can properly be construed to apply to con¬ 
tracts made between the plaintiff and various customers 
throughout the United States which had been fully paid for 
by the said customers at the time the said Act was passed 
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but which are nevertheless subject under plaintiff’s contracts 
of guaranty and replenishment to service of repair; of the 
contracts in effect when the Act was passed, over Ten Thou¬ 
sand Dollars ($10,000) represented contracts which had not 
been completed or shipped to various states throughout the 
United States; there were over Thirty Thousand Dollars 
($30,000) in uncompleted dental orders received between 
the date of the passage of the said Act and October 8,1945 
and more than Thirty Thousand Dollars ($30,000) in un¬ 
completed orders which have been received since October 8, 
1945; that several hundred boxes of dentures aggregating 
in value in excess of Six Thousand Dollars ($6,000) have 
been withheld by the United States Post Office at the direc¬ 
tion of the Department of Justice. 

4. The matter in controversy further involves the ques¬ 
tions whether the plaintiff may lawfully ship large numbers 
of repair orders for dental plates on contracts where im¬ 
pressions have been taken by independent licensed dentists 
of the respective states from which they are sent; whether 
repair work may not properly be done by the plaintiff and 
returned through the United States mails or in interstate 
commerce; whether dentures made from impressions by duly 
licensed dentists in the State of Illinois at the place of plain¬ 
tiff’s place of business may lawfully be shipped through the 
mail or by means of any other agency of interstate com¬ 
merce; whether plastic dental plate relining material used 
as a substitute for dental adhesive powders may lawfully be 
shipped through the mail or in interstate commerce; whether 
such Federal Denture Act has any application whatsoever 
to those states whose laws have not been amended to come 
within the purview of the said Federal Denture Act. 

5. The matter in controversy further involves the consti¬ 

tutionality of the said Federal Denture Act as to 
15 whether it should be construed retroactively so as to 

apply to contracts made between the plaintiff and its 
customers which have been fully paid for but not performed 
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or which are subject to plaintiff’s contract of guaranty and 
replenishment. This is a case of actual controversy between 
the plaintiff and the defendant, and this complaint seeks a 
declaration of the rights and other legal relations of the 
plaintiff and is brought under the terms and provisions of 
the Federal Declaratory Judgment Act (28 U. S. C. Sec. 400). 

6. The plaintiff and its predecessor companies have been 
since, to wit, January, 1937 engaged in the operation of a 
dental laboratory for the manufacture of dentures otherwise 
known as dental plates upon orders solicited through the 
mail and otherwise from self-taken impressions or those 
made by a duly licensed state dentist, and it does not con¬ 
struct or repair, nor has it ever constructed or repaired any 
dental plate from impressions or casts taken of a customer’s 
mouth other than by himself or by a duly licensed dentist 
in the state where the customer resides; plaintiff further 
avers that it always has a licensed dentist supervising its 
laboratory work; that in the course of its business, the plain¬ 
tiff has invested approximately Seventy-five Thousand Dol¬ 
lars ($75,000) in machinery, furnishings, fixtures, special 
materials and other necessary equipment for the carrying 
on of its business and it and its predecessor companies have 
spent approximately Three Hundred and Fifty Thousand 
Dollars ($350,000) for advertising its business throughout 
the United States, having employed approximately one hun¬ 
dred and fifty (150) persons in a nation-wide business con¬ 
ducted through the use of the United States mails and in 
interstate commerce. 

7. The Federal Denture Act if construed to be operative 
retroactively and to confer upon the defendant the statutory 
authority which he asserts, would be violative of the Con¬ 
stitution of the United States and the rights guaranteed to 
plaintiff thereby in that such Act and defendant’s actions 
under its purported authority as set forth above would de¬ 
prive the plaintiff of its property without due process of law 

in violation of the Fifth and the Fourteenth Amend- 
16 meats to the Constitution of the United States; 
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that the said Act deprives the plaintiff of equal pro¬ 
tection under the law in violation of the Constitution of the 
United States and seeks to set up a general licensing scheme 
beyond the power of the Government of the United States, 
as set forth in the Constitution of the United States, without 
establishing standards or a statutory structure to enable the 
defendant to exercise discretion of putting into effect power 
necessary to legal and proper enforcement of the Act. That 
defendant’s construction of the said Federal Denture Act 
would also deprive the plaintiff of its private property with¬ 
out due process of law in violation of the Fifth Amendment 
to the Constitution and in its contracts of guaranty and 
replenishment with its customers would deprive the said 
customers of their private property in violation of the Fifth 
Amendment of the Constitution of the United States; that 
the said Act seeks illegally and unconstitutionally to control 
interstate commerce and to confer judicial powers on the 
Department of Justice in violation of Article III Section I 
of the Constitution of the United States and would be beyond 
any power delegated to the United States and therefore in 
violation of the Tenth Amendment thereto. 

8. That on, to wit, November 15, 1945 the Post Office 
Department issued orders that mail should not be received 
from the U. S. Dental Company; that on, to wit, January 23, 
1946 the said Post Office Department issued orders to the 
Wicker Park, Illinois, Post Office that no mail matter of any 
kind was to be received from the U. S. Dental Company; 
that on, to wit, January 24, 1946 a postal inspector issued 
orders at the office and plant of the U. S. Dental Company 
that no mail matter was to be forwarded by the U. S. Dental 
Company; thereafter, in Complaint No. 32,830, filed in the 
District Court of the United States for the District of Co¬ 
lumbia, the plaintiff herein secured a temporary restraining 
order against the Postmaster General and Chief Postal In¬ 
spector, restraining the enforcement of the said orders; that 
on, to wit, February 1, 1946 a three-judge constitutional 
court was designated and argument on a temporary injunc- 
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tion and declaratory judgment was set for February 
17 25, 1946; thereafter, on February 8, 1946 the Post¬ 

master General revoked and rescinded all postal 
regulations on the subject of dentures; and as a result, on 
February 18, 1946 counsel for the plaintiff and counsel for 
the Department of Justice under a written stipulation of no 
present controversy, consented to an order of dismissal, 
without prejudice under Rule 41(a) of the Federal Rules of 
Civil Procedure, which order was filed February 18, 1946. 

9. That the provisions on the subject of the practice of 
dentistry, manufacture of dentures, and related matters are 
such in the States of Connecticut, Iowa, Kansas, Massachu¬ 
setts, Nevada, Nebraska, North Carolina, New Mexico, Ore¬ 
gon, and Texas that there is no statutory or other provision 
preventing the shipment of dentures from the U. S. Dental 
Company at its place of business in Chicago, Illinois, under 
the provisions of the Federal Denture Act of 1942, approved 
December 24,1942 (Chapter 823,56 Stat. 1087; 18 U. S. C. A. 
420 f and 420 g). 

10. That on, to wit, September 30, 1946 the Grand Jury 
for the Northern District of Illinois, Eastern Division, re¬ 
turned an indictment of fourteen counts charging substan¬ 
tive violations of the Federal Denture Act, and a fifteenth 
count charging conspiracy, in Indictment No. 46 CR 575, 
against Margaret M. Johnson, Mary E. Layton, Yoyle Clark 
Johnson, AAA Dental Laboratories, Inc., a Delaware Cor¬ 
poration, United States Dental Company, a Delaware Cor¬ 
poration, for violation of Section 420f, Title 18, U. S. C. A. 
(Sending dentures through the United States mails) and 
Section 88, Title 18, U. S. C. A. (Conspiracy to violate Sec¬ 
tion 420f, Title 18, U. S. C. A.) which matter is now pending. 

' W HEREFORE, the premises considered, the plaintiff 
prays that the Court: 

1. Declare and decree that the defendant has no statutory 
authority under the Federal Denture Act of December 24, 
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1942 to act retroactively and prevent the plaintiff from ful¬ 
filling its contracts of guaranty and replenishment on orders 
for dentures which have been paid for by its customers be¬ 
fore the passage of the said Act. 

2. Declare and decree that dentures constructed 
18 from self-taken impressions and those taken by duly 
licensed dentists are proper articles of interstate 
commerce. 

3. Declare and decree that plastic dental plate relining 
material may be lawfully shipped in interstate commerce. 

4. Declare and decree that laboratory repair work per¬ 
formed by the plaintiff may be lawfully shipped in interstate 
commerce. 

5. Declare and decree that the Federal Denture Act of 
1942, approved December 24, 1942 (Chapter 823, 56 Stat. 
1087; 18 U. S. C. A. 420 f and 420 g) is unconstitutional, void, 
and without effect. 

6. Declare and decree that the plaintiff U. S. Dental Com¬ 
pany has a legal right to ship dentures to the States of Con¬ 
necticut, Iowa, Kansas, Massachusetts, Nevada, Nebraska, 
North Carolina, New Mexico, Oregon, and Texas. 

7. Declare and decree such other and further relief as this 
case may require and to the Court may seem just and proper. 

8. Declare and decree that the boxes of dentures now held 
by the United States Post Office at the discretion of the de¬ 
fendant be declared the property of the plaintiff. 

James R. Kirkland 
1366 National Press Building, 
Washington 4, D. C. 

Walter H. Maloney 
Investment Building, 
Washington 5, D. C., 

Attorneys for Plaintiff. 
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COUNTY OF COOK } 

STATE OF ILLINOIS) ss " 

Mary E. Layton being first duly sworn says that she is 
the Vice President and Secretary of the United States 
Dental Company, the plaintiff herein; that she has read the 
foregoing complaint and knows the contents thereof and 
that the facts stated therein are true as she verily believes. 

Mart E. Layton. 

Subscribed and sworn to before me this 8 day of Novem¬ 
ber, 1946. 

[seal] 

Myron N. Burnham, 

Notary Public, State of Illinois. 

• •••••• 

19 [Filed Nov. 21,1946. Charles E. Stewart, Clerk] 

MOTION TO DISMISS AMENDED COMPLAINT 

Comes now the defendant in the above entitled cause and 
respectfully moves this court to dismiss the amended com¬ 
plaint for the following reason: 

1. The amended complaint fails to state a cause of action 
upon which relief may be granted. 

George Morris Fay, 

United States Attorney. 

Daniel B. Maher, 

Assistant United States Attorney. 

NOTICE 

To: James Kirkland, Esq., 

National Press Building, 

Washington, D. C. 

Please take notice that a memorandum of Points and An- 
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thorities supporting the foregoing motion is attached hereto. 
The Rules of Court require that if you oppose this motion, 
you shall, within the required time, file an opposing memo¬ 
randum of Points and Authorities. 

Daniel B. Maher, 

Assistant United States Attorney. 

• •••••• 


20 [Filed Jan. 2,1947. Charles E. Stewart, Clerk] 

ORDER 

Upon consideration of the defendants motion to dismiss 
the amended complaint and the Court being fully advised in 
the premises, it is by this Court this 2nd day of January, 
1947, 

ADJUDGED, ORDERED and DECREED as follows: 

That the motion to dismiss the amended complaint be, 
and the same hereby is, granted; and the complaint is hereby 
dismissed on the merits. 

T. Alan Goldsborough, 
Justice. 

I hereby certify that I have this 18 day of December, 1946, 
mailed a copy of the foregoing order to James Kirkland, 
Esquire, attorney for plaintiff, at his address National Press 
Building, Washington, D. C. 

Daniel B. Maher, 

Assistant United States Attorney. 

• •••••• 

21 [Filed Jan. 3,1947. Charles E. Stewart, Clerk] 

NOTICE OF APPEAL 

Notice is hereby given this third day of January, 1947, 
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that UNITED STATES DENTAL COMPANY, a Corpora¬ 
tion, hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court 
entered on the second day of January, 1947 in favor of the 
defendant against said plaintiff in dismissing the original 
and amended complaint of plaintiff and granting defendant’s 
motion to dismiss. 

James R. Kirkland, Attorney for 
United States Dental Company. 

Attornev to be notified: 

Daniel B. Maher, 

Assistant United States Attorney, 

Court House, 

Washington, D. C. 

Attorney for Defendant . 
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DATE 


PROCEEDINGS 


DEPOSITS FEES TOTAL 


1946 Mar. 7 

u << y 

u a 7 

“ April 25 

1946 April 30 

" May 31 

“ June 21 
“ Sept. 30 
“ Oct. 1 
“ Nov. 8 

« “ 15 

« “ 21 

1947 Jan. 2 

“ “ 3 

« “ 10 


Deposit for cost by—Maloney 

CompPt. & App. Filed 

Summons, Copy (1) & CompPt. issued served 3-7-46 
Motion of def’t. to dismiss; Notice; P. & A. Certif. of Service 
Filed App. Edward M. Curran & Daniel B. Maher Me. 4-25-46 
Stipulation of counsel extending time for plff. to answer defts.’ 


motion to dismiss to and including May 17,1946 Filed 
Stipulation of attorneys extending time to answer defts.’ motion 
to dismiss to June 26, 1946 Filed 

P & A of Plffs in Opposition to Motion to Dismiss Filed 

Affidavit of Mary E. Layton Filed 

Motion for Summary Judgment Continued McGuire, J. 

Order granting Motion to Dismiss with leave to plffs. to file an 
amended complaint within ten days. Goldsborough, J. (n) 
Amended compl’t. for declaratory judgment Filed 

Motion of def’t. to dismiss amended compl’t., Notice; P. & A., 
certif. of service Me. 11-21-46 Filed 


Order granting Mo. to dismiss amended compl’t. & dismissing 
the compl’t. (M) Goldsborough, J. 

Notice of Appeal of plff. Notice mailed to Daniel B. Maher, U. S. 

District Atty’s. Office. Deposit by Jas. B. Kirkland 
Designation of Record of Pltff 


10 — 10 — 10 — 


io 


5— 


5— 


5— 


Filed 
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23 [Filed Jan. 10,1947. Charles E. Stewart, Clerk] 

DESIGNATION OF RECORD 

The Clerk of the Court will please designate the following 
record on appeal in the above entitled cause: 

1. Original complaint for Declaratory Judgment. 

2. Defendant’s motion to dismiss. 

3. Order of dismissal with leave to plaintiff to file an 
amended complaint within ten days. 

4. Affidavit of Mary E. Layton. 

5. Amended complaint for Declaratory Judgment. 

6. Motion to dismiss amended complaint. 

7. Order granting motion to dismiss amended complaint 
and dismissing the complaint. 

8. Docket entries. 

9. This designation. 

James R. Kirkland 
1366 National Press Building 
Washington, D. C. 

Walter H. Maloney, 

Per J. R. K. 
Investment Building, 
Washington, D. C. 

Attorneys for Plaintiff - 
Appellant 

Service of a copy of the foregoing designation of record 
is hereby acknowledged this 10 day of January, 1947. 

Daniel B. Maher, 

Assistant United States Attorney. 
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24 District Court of the United States 

for the District of Columbia 

UNITED STATES OF AMERICA,^ 

District of Columbia, J ^ ’ 

I, CHARLES E. STEWART, Clerk of the District Court 
of the United States for the District of Columbia, hereby 
certify the foregoing pages numbered 1 to 23, both inclu¬ 
sive, to be a true and correct transcript of the record ac¬ 
cording to designation of record by counsel filed and made 
a part of this transcript, and pursuant to Rule 75(g) of the 
Federal Rules of Civil Procedure for the District Courts of 
the United States, in action entitled United States Dental 
Company, a Corporation, Plaintiff, vs. Tom C. Clark, Attor¬ 
ney General of the United States, Defendant, Civil Action 
No. 33558, as the same remains upon the files and of record 
in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 4th day of February, 1947. 

Charles E. Stewart, Cleric , 
By Harry M. Hull, 

Deputy Cleric. 


[seal] 
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1 Filed Mar. 18, 1948. Harry M. Hull, Clerk. 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

United States Dental Company, 

A Corporation, 

1555 Milwaukee Avenue, 

Chicago, Illinois, 

Plaintiff, 

v. 

Tom C. Clark, Attorney General , 
of The United States, 

Department of Justice, 

Washington, D. C., 

Defendant. 

Civil Action No. 33558 

SECOND AMENDED COMPLAINT FOB 
DECLARATORY JUDGMENT 

1. The plaintiff, United States Dental Company, is a 
corporation organized and existing under the laws of the 
State of Delaware with its principal office and place of 
business located in the City of Chicago, State of Illinois. 
It and its predecessor companies have been continuously 
since January, 1937, and at all times hereinafter men¬ 
tioned, engaged in the operation of a dental laboratory for 
constructing and supplying dentures, from casts and im¬ 
pressions sent through the mails in interstate commerce, 
and of using the United States mails and other instrumen¬ 
talities of interstate commerce to send and bring said den¬ 
tures into the various States and Territories of the United 
States. 

2. The defendant, Tom C. Clark, is the Attorney Gen¬ 
eral of the United States, charged with supervision and 
control of the United States Department of Justice, and is 
sued in his official capacity. It is his official duty, among 
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others, to enforce the rules and orders of the Department 
of Justice throughout the United States promulgated or 
arising out of various instructions issued by him in the 
course of his enforcement of the Federal Denture Act of 
1942, approved December 24, 1942 (Chapter 823, 56 

2 Stat. 1087); 18 U. S. C. A. 420 f and 420 g). 

3. The matter in controversy between the parties 
hereto exceeds the sum of Three Thousand Dollars 
($3,000.00), exclusive of interests and costs. This Honor¬ 
able Court derives its jurisdiction of this cause from the 
construction and interpretation of the said Federal Denture 
Act by the defendant, by which action the plaintiff herein, 
avers it is unreasonable and invalid and unconstitutional; 
that the said Act as construed and enforced by the defend¬ 
ant in prohibiting interstate shipments of dentures, has 
caused the defendant collaterally to interpret said laws reg¬ 
ulating the practice of dentistry from which he and his 
agents have erroneously deduced meanings contrary to 
State constitutions and established laws, as well as the 
Constitution of the United States; that the plaintiff’s busi¬ 
ness does not come within the purview of the said Federal 
Denture Act as construed according to the plaintiff’s con¬ 
tentions hereinafter set forth. 

4. Plaintiff contends that a justiciable controversy arises 
between the plaintiff, whose claim of a property right is 
asserted against the defendant, and the defendant, who 
has an interest in contesting the same; that the said in¬ 
terests between the opposing parties are adverse; that the 
plaintiff as a legal protectable property interest; and that 
the issues involved in the controversy are pressing and im¬ 
minent for judicial determination, as hereinafter set forth, 
(28 U. S. C. 400, 49 Stat. 1027). 

5. That the nature of the business which was conducted 
by plaintiff and its predecessor, and which has been carried 
on until the present time by the plaintiff until resisted by 
the defendant and his agents, has been substantially as 
follows: 
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Plaintiff owns and operates a dental laboratory at 1555 
Milwaukee Avenue, Chicago, Illinois, where it makes and 
repairs dental plates for three (3) groups of cus- 
3 tomers. The first group resides wholly within the 
State of Illinois; each of the second and third groups 
is comprised of residents of each State and Territorial pos¬ 
session of the United States. 

First, plaintiff makes and repairs plates for dentists 
licensed under the laws of the State of Illinois and practic¬ 
ing in the City of Chicago and its suburbs to sell to their 
patients in Illinois. 

Second, the plaintiff serves customers, other than den¬ 
tists, who send their own personal dentures through inter¬ 
state commerce, accompanied by orders for repair work 
thereon. Over ninety-five per cent (95%) of these dental 
plates so received by the plaintiff for repair from the 
wearers have been made by dental technicians in commer¬ 
cial laboratories from impressions taken by licensed den¬ 
tists practicing in the domiciles of the respective wearers. 
The balance of the repair work is done to dentures which 
dental laboratories have made for plaintiff’s customers 
from impressions which the latter have taken of their own 
mouths, and to dental plates previously obtained from 
locally licensed dentists by plaintiff’s customers when the 
latter were residents of other States than those from which 
they order repair work. The plaintiff makes shipments of 
the aforesaid repairs, both intrastate and interstate, in¬ 
discriminately. 

Third, the plaintiff makes dental plates upon orders re¬ 
ceived through the mail from customers throughout all of 
the United States and its territorial possessions. In each 
instance, the customer in his written order states that he 
will either take his impressions himself or obtain them from 
a dentist licensed to practice under the laws of the State 
to which the customer requests shipment of the finished 
work. Thereupon, the plaintiff supplies free impression 
material, equipment and illustrated instructions on how to 
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take one’s own impressions. If the plaintiff receives use¬ 
able impressions, the dental plates are made; but if 
4 the impressions are not useable, further impressions 
are required. The customer usually takes his own 
impressions according to the printed, illustrated instruc¬ 
tions, and the denture is made under the inspection, direc¬ 
tion and supervision of a duly licensed dentist, and in doing 
so, violates no law, rule or regulation. With the completed 
dentures, the plaintiff sends a letter to each customer, tell¬ 
ing him that in the event he desires any adjustments or 
changes to be made, the plaintiff will undertake them upon 
request. Whenever a customer reports that in his opinion 
his dentures require adjustment, the plaintiff sends out spe¬ 
cial material, equipment and illustrated instructions to 
enable the customer to indicate what alterations he de¬ 
sires. Thereupon, the plaintiff makes the adjustments. If 
the customer is not satisfied, the plaintiff refunds the 
money. Approximately five per cent (5%) to seven per cent 
(7%) of the customers for whom plaintiff makes dental 
plates are not satisfied, either because they are unable to 
follow the instructions, or for other reasons, and receive 
their refunds in full from the plaintiff. 

The plaintiff presently refrains from making interstate 
shipments of dentures, in compliance with defendant’s 
rules and orders issued to enforce said Federal Denture 
Act, which rules and orders plaintiff contends are illegal, 
invalid and unconstitutional, and the contentions herein 
for a declaratory judgment are the subject of this suit 

6. The plaintiff avers that it owns a formula for the mak¬ 
ing of plastic reliner material for dental plates. It employs 
manufacturing chemists to compound the ingredients and 
package them in collapsible tubes, which carry directions 
for use by purchasers without professional or other as¬ 
sistance. The plaintiff advertises the reliner material in 
national magazines and sells it directly to mail order cus¬ 
tomers. Shipments are made intrastate and interstate into 
all States and Territories. The material is advertised and 
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recommended for use in loose and ill-fitting dental 

5 plates to give relief and improve utility. 

7. Plaintiff avers that it does not engage in the 
practice of dentistry or hold itself out as practicing den¬ 
tistry and does not do any work whatsoever for, or employ, 
any unlicensed person who engages in the practice of den¬ 
tistry. Plaintiff confines its dental laboratory operations to 
mechanical work on inert materials for dentists licensed 
and practicing in the State of Illinois and delivered in Illi¬ 
nois, and for persons who either take their own impressions 
or have their impression taken by dentists licensed in the 
States to which the work done by the plaintiff is shipped, 
including Illinois. , 

8. Plaintiff avers that its principal business consists of 
making dentures at low prices from first-class materials 
customarily used by commercial dental laboratories in con- 
strucing dentures for practicing dentists to sell to their 
patients. Plaintiff’s customers, ninety per cent (90%) of 
whom reside outside the State of Illinois, in all of the other 
States and Territories, are generally persons who find it 
inconvenient or difficult to obtain dental plates locally, 
either because they possess low incomes or because they live 
where dentists and dental laboratories are comparatively 
inaccessible. Plaintiff employs in its dental laboratory an 
Illinois licensed dentist to supervise directly the making 
and repairing of dental plates but not to practice dentistry. 
All matters are proper items of intrastate and interstate 
commerce. 

9. Plaintiff avers that dental plates which it makes for 
each of the aforementioned three classes of customers com¬ 
pare favorably in fit, utility, workmanship, and quality of 
material with dentures customarily manufactured by 
commercial dental laboratories throughout the United 
States generally for practicing dentists to sell to their 

patients. 

6 10. Plaintiff avers that it is still obligated under 
contracts which consist of orders accepted by it from 
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its customers in every State of the Union to make dentures 
for them from self-taken impressions, lawfully taken, which 
they have supplied to the plaintiff. The aggregate price 
and value of the dentures so contracted to be made and 
yet uncompleted, exceeds the sum of Seventy-five Thousand 
Dollars ($75,000,000). Upon these contracts the plaintiff 
has received from its customers for this work in progress 
over Thirty Thousand Dollars ($30,000.00). The plaintiff 
is not completing any of the said dental laboratory work, 
and is not shipping the same to any of its customers for the 
sole reason that the defendant contends that by so doing 
the plaintiff will violate the provisions of the Federal Den¬ 
ture Act, no matter into what State or Territory it ships 
the dentures. The plaintiff insists that the completion and 
shipment interstate of any or all of the aforesaid dental 
laboratory work will violate no provision of the Federal 
Denture Act, irrespective of the laws of any State or Ter¬ 
ritory. Plaintiff is ready, willing and able to complete and 
ship interstate all of the aforementioned dental laboratory 
work to its customers. 

11. Plaintiff avers that in carrying on its aforesaid den¬ 
tal laboratory business, it did not enter into formal, specific, 
written contracts signed by itself and its customers. In 
response to an inquiry for information, solicited by an 
advertisement, the plaintiff mails to the prospect free lit¬ 
erature and a piece of wax for obtaining a bite to show the 
size of the tray that will be required for the modeling com¬ 
pound to be used in the taking of an impression. The cus¬ 
tomer then returns this bite, together with a formal, signed 
order and a cash deposit of a minimum of Two Dollars 
($2.00). The form used for the order is hereinafter ap¬ 
pended, marked “Exhibit A”, and made a part hereof. 
Upon receipt of the order, the plaintiff promptly, infor¬ 
mally notifies the customer of the acceptance of the order 
and proceeds with the work. In every instance, as a 
7 part of its advertising literature used in answering 
inquiries, the plaintiff sends to each prospective cus- 
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tomer a form of guarantee, designated “Exhibit B”, which 
is attached hereto and made a part hereof, and a form for 
ordering dentures to be paid for on a monthly payment 
plan, designated “Exhibit C”, which is attached hereto and 
made a part hereof. 

12. Prior to the enactment of the Federal Denture Act, 
as well as between that time and until defendant, through 
his agents, gave orders to desist and suspend shipments, 
plaintiff received and accepted from its customers on its 
monthly payment plan order forms, large numbers of 
orders which it is ready, willing and able to complete and 
ship but has not done so for the sole reason that the defend¬ 
ant contends that such shipments will violate the Federal 
Denture Act. These orders require shipments into all of 
the States and Territories of the United States. 

13. At all times since the establishment of the aforesaid 
dental laboratory business being carried on by the plaintiff, 
it and its predecessors have generally repaired, altered and 
remade dentures without charge, or refunded the money to 
customers even after the period of the formal 60-day guar¬ 
antee period has expired; provided in each instance the cus¬ 
tomer notified the plaintiff, in writing, that he was not satis¬ 
fied with the fit, utility or appearance of the dentures. This 
policy of the plaintiff is one generally required by the 
United States Post Office under the direction of the defend¬ 
ant of all mail order businesses. Customers who bought 
dentures from the plaintiff before the enactment of the Fed¬ 
eral Denture Act, as well as customers who likewise bought 
their dentures prior to orders of defendant and his agents 
to desist from shipments, at times sent in their dentures to 
the plaintiff for alterations or repairs to be made without 
charge because of dissatisfaction. The plaintiff has ex¬ 
pended large sums of money in excess of Three Thousand 
Dollars ($3,000.00), and will be obliged to spend further 
sums in and about refunding cash to customers of the 

character last above described, instead of repairing, 
8 altering or re-making dentures which the plaintiff 
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is ready, willing and able to do but is prevented from 
doing because the defendant contends that so doing would 
violate the Federal Denture Act in case of any interstate 
shipment made into any State or Territory. The plaintiff 
insists that no such shipment, either with respect to den¬ 
tures supplied by it before the enactment of the Federal 
Denture Act or at any time thereafter, would violate any 
provision of the Federal Denture Act, irrespective of the 
destination of the consignee. 

14. The pertinent data concerning the aforementioned 
Seventy-five Thousand Dollars ($75,000.00) worth of orders 
which plaintiff has received and on which it has collected 
Thirty Thousand Dollars ($30,000.00) but not made ship¬ 
ments are hereinafter set forth as follows: The impressions 
therefor have been sent through the mails and received by 
the plaintiff. They are self-taken impressions made by the 
customers. In several instances the customers have paid 
in full for all work ordered; in others they have merely made 
deposits of a portion of the purchase price. Several of those 
orders were received and accepted and either paid for in 
full or in part prior to the enactment of the Federal Denture 
Act, and on those orders plaintiff holds deposits and pay¬ 
ments in full amounting to several thousand dollars. 

Thirty Thousand Dollars ($30,000.00) worth of the afore¬ 
said uncompleted orders were received subsequent thereto, 
but prior to the order to desist from shipments; the balance 
of the orders were received afterwards, and the money 
returned by the plaintiff to the customers, with the explana¬ 
tion that the defendant contended that the interstate ship¬ 
ment of the completed goods would violate the Federal 
Denture Act and that the plaintiff, although it insisted that 
no violation of any law would be involved by such ship¬ 
ments, nevertheless, to avoid prosecution, refused to make 
the dentures and ship them, until the controversy here¬ 
in involved shall be settled by sanctioning plaintiff’s 
contention. 

15. At the time of the enactment of the Federal 
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Denture Act, plaintiffs predecessors liad in their em¬ 
ployment over one hundred and fifty (150) employees; 
had expended on national advertising more than Two Hun¬ 
dred Fifty Thousand Dollars ($250,000.00); owned over 
Fifty Thousand Dollars ($50,000.00) worth of special 
equipment and material, purchased for carrying on its 
aforementioned business; and had received over Seventy- 
five Thousand Dollars ($75,000.00) in either full or partial 
payments to apply on uncompleted orders from its cus¬ 
tomers who had supplied self-taken impressions and re¬ 
quested the finished work to be sent to them at their respec¬ 
tive domiciles in all of the States and Territories of the 
United States. 

At the time of the filing of this suit the plaintiff had in 
its employ over seventy-five (75) persons engaged in carry¬ 
ing on its dental laboratory business which required inter¬ 
state shipments of the character described above. At the 
present time it still maintains several employees and is 
ready, willing and able to complete all of the orders it has 
received but not completed, and to carry on all of its 
business. 

16. The defendant, and his predecessors in office, their 
agents and employees, in the exercise of the power vested 
in him by virtue of his official capacity, has at all times since 
the enactment of the Federal Denture Act, undertaken 
preparation for the prosecution of the plaintiff on account 
of divers shipments it has made and is ready, willing and 
able to make into each State and Territory of the United 
States. In pursuance of this design and harrassment, the 
defendant, through the United States Post Office, its agents 
and employees, who act under directions received from the 
defendant, has cause to be removed from the mail interstate 
shipments to numerous States, hundreds of parcels con¬ 
taining dental plates constructed by the plaintiff in the 
manner above described. Large numbers of said 
10 boxes of dentfires of the value in excess of Six Thou¬ 
sand Dollars ($6,000.00) so removed, have not been 





returned. Detailed facts on some of these seizures and 
retentions of dentures are set forth in the affidavit of Mary 
E. Layton heretofore filed in this cause, copy of which is 
hereto appended, marked “Exhibit D”, and hereby made a 
part hereof. The defendant has threatened and continues 
to threaten to cause the plaintiff to be arrested and prose¬ 
cuted on account of each and every shipment plaintiff 
undertakes to make through interstate commerce of any of 
its dental laboratory work or plastic dental plate reliner 
material, alleging that each such shipment constitutes a 
violation of the Federal Denture Act, no matter what State 
or Territory its destination may be. 

17. During the pendency of this cause on September 30, 
1946, at the request of the defendant, the Grand Jury for 
the Northern District of Illinois, Eastern Division, re¬ 
turned an indictment, bearing No. 46 CR 575, in fifteen 
counts, charging the plaintiff and others with substantive 
violations of, as well as a conspiracy to violate, the Federal 
Denture Act. Prior thereto, the defendant had obtained 
indictments against the plaintiff’s predecessors, in Dela¬ 
ware and in New Jersey, for allegedly violating the Federal 
Denture Act, and on his own motion, dismissed them; find 
also had, prior thereto in Illinois, obtained a similar indict¬ 
ment which on a stipulation of facts was tried. 

The enforcement of said Act by the defendant, whether 
threatened or actually carried out, deprives the plaintiff 
of its rights under the United States Constitution, and 
causes irreparable loss and injury to its business and prop¬ 
erty and constitutes harrassment. The enforcement of said 
Act is and would be illegal, unreasonable, discriminatory 
and contrary to the law of the land. 

18. On or before November 15, 1945, acting under direc¬ 
tions from the defendant, the United States Post 

11 Office Department issued orders that mail should not 
be accepted from the plaintiff. On or before Jan¬ 
uary 3, 1946, under the same directions, it likewise issued 
orders to its Wicker Park Branch at Chicago, Illinois, not 
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to accept any mail whatsoever from the plaintiff. On Jan- 
nary 14,1946, a postal inspector issued orders at the office 
and laboratory of the plaintiff, directing the plaintiff not 
to make any further shipments by mail. Thereafter, the 
plaintiff filed complaint No. 32,830 in the District Court of 
the United States for the District of Columbia, whereby a 
temporary restraining order was entered against the Post¬ 
master General and Chief Postal Inspector enjoining the 
enforcement of the aforementioned Post Office Department 
orders. On February 1, 1946, a three-judge constitutional 
court was designated and hearing on the temporary injunc¬ 
tion and declaratory judgment prayed for, was set for 
February 25,1946. Subsequently, on February 8,1946, the 
Postmaster General revoked and rescinded all postal reg¬ 
ulations on the subject of dentures; and, as a result, on 
February 18,1946, counsel for plaintiff and counsel for the 
Department of Justice under a written stipulation of no 
present controversy, consented to an order of dismissal, 
without prejudice, under Rule 41 (a) of the Federal Rules 
of Civil Procedure, which order was filed February 18,1946, 
all of which caused harrassment and pecuniary loss to the 
plaintiff. 

19. In the event plaintiff stops constructing dental plates 
and shipping them interstate in the manner above de¬ 
scribed, in compliance with the threats of prosecution and 
harrassment which the defendant is making to allegedly 
enforce the Federal Denture Act according to his interpre¬ 
tation, the plaintiff will suffer irreparable damage to its 
business and property, in that it will be obliged to pay 
damages to all of its customers with whom it has contracted 
to make dental plates, without the defense that said Act 
makes said contracts void, because said Act is in- 
12 valid and inapplicable to any portion of plaintiff’s 
business. Further, by so stopping shipments, plain¬ 
tiff will suffer further irreparable injury to and loss of the 
business and property it owns and operates as aforesaid, 
through complaisant compliance with said Act, in spite of 
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its invalidity and inapplicability to any transaction the 
plaintiff engages in. The defendant threatens to prosecute 
the plaintiff under the said Federal Denture Act for any 
interstate shipments it makes. Accordingly, without run¬ 
ning the risk of being prosecuted for violation of said Act 
by engaging in its aforementioned business, it has no other 
remedy than to apply to this Honorable Court for a Decla¬ 
ratory Judgment as to the validity of Act, and the right of 
of the plaintiff to engage in its business above designated 
and to make interstate shipments in connection therewith 
to its customers, to each and every State and territorial 
possession of the United States. Accordingly, plaintiff 
brings this suit under the terms and provisions of the Fed¬ 
eral Declaratory Judgment Act (28 U. S. C. Sec. 400). 

20. There is not now, nor has there ever been at any time 
since the enactment of the Federal Denture Act, in any 
State or territorial possession of the United States, any 
valid law regulating the making and repairing of dental 
plates by dental laboratories, except in South Carolina, and 
the latter’s regulations do not affect plaintiff’s business. 
The dental laboratories have at all times since prior to the 
enactment of the Federal Denture Act until the present 
time lawfully carried on the business of making and repair¬ 
ing dental plates in each State and Territory of the United 
States in full compliance with the laws of those local juris¬ 
dictions. In fact, there has never been, and is not now, any 
law in any State or Territory of the United States that 
enjoins local dental laboratories from making and 
13 repairing dental plates. The only legal restrictions 
on such operations in any State or Territory are: 
first, that dental laboratories shall not practice dentistry; 
second, that dental laboratories shall not make dentures 
for, or from impressions or casts made by so-called “un¬ 
licensed dentists”, meaning persons practicing dentistry 
without license, to provide for their patients. The first re¬ 
striction obtains in nearly all States and Territories but 
the latter restriction has never been included in the laws of 
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several States and Territories. These restrictions appear 
as statutory provisions in dental practice acts of States and 
Territories to prevent unlicensed persons from practicing 
dentistry and dental laboratories from aiding such viola¬ 
tors of these dental practice acts—and not as regulations 
of the mechanical trade of making and repairing dental 
plates. The wording of the restrictions last aforementioned 
is frequently confusing because it allows dental labora¬ 
tories to make dental plates but forbids their making den¬ 
tures from impressions taken by any other person practic¬ 
ing dentistry than a dentist with a local license. The legal 
import of this legislation is that dental laboratories may 
make dental plates unless they do so from impressions 
taken by a person who practices dentistry without having 
a local license. This does not imply that dental laboratories 
may not make dentures from self-taken impressions. This 
the plaintiff contends is the correct meaning and interpre¬ 
tation of the aforesaid provision in State Dentistry Stat¬ 
utes. The defendant contends that local dentistry laws in 
all the States and Territories designate taking one’s own 
impression as practicing dentistry contrary to local dental 
practice acts. Defendant’s construction of State Dentistry 
Statutes logically interdicts in each State all commercial 
dental laboratory work done there for shipment interstate 
to dentists in outside States because none of the impres¬ 
sions used for constructing such dentures are ever taken by 
dentists licensed in the State where the laboratory 
14 is located. The defendant’s interpretation of the 
local laws is that a local dentist must take the im¬ 
pression for every plate made within the State; but the de¬ 
fendant’s interpretation of the Federal Denture Act is that 
every interstate shipment of a denture requires that it be 
made from an impression taken by a dentist in the State to 
which it is shipped; that as a consequence, since it is im¬ 
possible for any denture to be made from an impression 
that is taken both by a local dentist and dentist outside the 
State, no interstate shipment of dentures made from im- 
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pressions can ever be lawfully made. Plaintiff contends 
that no law of any State or Territory now forbids or ever 
did forbid any person to take an impression of his own 
mouth or to have a dental laboratory make dentures from 
such impressions; and that consequently making dental 
plates from self-taken impressions not being illegal under 
the laws of any State, the Federal Denture Act purporting 
to aid State laws is wholly inapplicable to shipments of 
dental plates into any State under their present laws. 

21. The Statutes and laws on the subject of the practice 
of dentistry, manufacture and repair of dentures in Con¬ 
necticut, Iowa, Kansas, Nebraska, Nevada, New Mexico, 
Oregon and Texas do not in any wise enjoin or restrict the 
carrying on in those respective States intrastate any or all 
of the activities herein described as constituting the busi¬ 
ness of the plaintiff; nor do they contain any provision 
whatsoever with reference to interstate shipments of den¬ 
tures, either into or out of the jurisdictions of these respec¬ 
tive States. Consequently, the Federal Denture Act, inas¬ 
much as it constitutes an enactment purporting to aid the 
enforcement of States laws, can and does have no applica¬ 
tion whatsoever to shipments into or out of any of those 
jurisdictions last aforementioned. Citations of reference 
to the pertinent statutes of these and the other States and 

Territories, together with illustrative excerpts are 
15 hereto attached, made a part hereof and designated 

“Exhibit. E”. Some of the statutes of the States 
other than those mentioned above are similar to theirs in 
the lack of enactments to furnish a basis for even arguing 
the applicability of the Federal Denture Act. The laws in 
the other States contain provisions to which the Federal 
Denture Act can be made to apply only through erroneous 
construction of both States laws and the Federal Denture 
Act. 

22. The Federal Denture Act is a restriction on inter¬ 
state commerce in that it purports to make illegal and un¬ 
lawful the shipping of dentures lawfully made and lawfully 
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taken from one State to another; the plaintiff further con¬ 
tends that the said Act prohibits the shipment of dentures 
lawfully made in the State of Illinois to the owners thereof 
in any other State of the Union. 

23. The Federal Denture Act is not a measure to protect 
health, but an enactment to create a monopoly in favor of 
a certain class, namely dentists, who do not make dental 
plates but buy them from dental laboratories, and against 
another class, namely dental laboratories, that make this 
form of merchandise, to prevent the latter from merchan¬ 
dising their commodities, which are health necessaries, at 
low prices. It purports, in violation of the Fifth and Four¬ 
teenth Amendments to the Constitution of the United 
States, to deprive the plaintiff of its property without due 
process; to deprive the plaintiff of equal protection under 
the law; to confer arbitrary discretion upon individual den¬ 
tists in each State; to regulate and control interstate com¬ 
merce and the mails without standards or statutory limita¬ 
tions, contrary to the Constitution of the United States; to 
confer judicial powers upon said dentists and the Depart¬ 
ment of Justice in violation of Article 3, Section 1, of the 
Constitution and beyond any power delegated to the United 
States and therefore in violation of the Tenth Amendment 
to the Constitution of the United States. 

24. An actual controversy has arisen and still exists be¬ 
tween the plaintiff on the one hand and the defendant 

16 on the other: 

a. The defendant contends that the aforemen¬ 
tioned interstate business carried on by the plaintiff would 
violate the laws of each and every State and territorial pos¬ 
session of the United States, if the plaintiff’s place of busi¬ 
ness were there transacting the same business intrastate, 
and hence plaintiff’s interstate shipments violate the pro¬ 
visions of the Federal Denture Act. The plaintiff contends 
that no part of its aforementioned business would violate 
any valid portions of the dental practice laws of any State 
or territorial possession of the United States if the plain- 
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tiff’s place of business were located there instead of in an¬ 
other State, and hence that the Federal Denture Act pur¬ 
porting to aid State laws has no application whatsoever to 
any part of the plaintiff’s interstate business. 

b. The defendant contends that all interstate shipments 
of dental plates the plaintiff makes to its customers in every 
State and territorial possession of the United States, vio¬ 
late the provisions of the Federal Denture Act. The plain¬ 
tiff contends that no shipment of dental plates it ever makes 
to any customer in any State or territorial possession of 
the United States violates any part of the Federal Denture 
Act. 

c. The plaintiff contends that no interstate shipment of 
dental plates it makes violates the Federal Denture Act, 
because no law in any State or Territory in the United 
States prohibits the making of dental plates in the manner 
above described. The defendant contends that each such 
shipment violates the Act, for the reason that the laws of 
each State and Territory prohibit the making of dental 
plates in that way. 

d. The plaintiff contends that its construction of den¬ 
tures from impressions taken by the person for whom the 
dentures are made is not prohibited by the laws of any 
State or Territory, because to construe such laws to have 

such effect would render them violative of due proc- 
17 ess under the respective State Constitutions and Ter¬ 
ritorial Ordinances, as well as under the Fourteenth 
Amendment of the Federal Constitution. The defendant 
contends that the dentistry laws of each State and Terri¬ 
tory lawfully prohibit the making of dentures from such 
self-taken impressions. 

e. The plaintiff contends that to construe the dentistry 
laws of any State or Territory to prohibit construction of 
dentures except by, or upon the authority of, a dentist li¬ 
censed there, would render the laws of such State or Terri¬ 
tory unconstitutional under the Fourteenth Amendment for 
violating a dental laboratory’s or a dental mechanic’s right 
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to engage in a lawful business. The defendant contends that 
the laws of each State and Territory validly interdict the 
construction of dentures except by, or upon the authority 
of, a licensed dentist. 

f. The plaintiff contends that no law of any State or 
Territory lawfully grants power over dental laboratories 
to its licensed dentists, because to give a contrary construc¬ 
tion to its laws would cause such laws to violate the due 
process of law clause under the Fourteenth Amendment on 
account of improperly delegating legislative power. The 
defendant contends that the dentistry laws of each State 
and Territory validly grant such power over dental labora¬ 
tories to its licensed dentists. 

g. The plaintiff contends that the Federal Denture Act 
does not prohibit a dental laboratory from shipping inter¬ 
state a denture constructed from an impression, taken by 
the wearer himself, without being licensed as a dentist to 
take his own impression. The defendant contends that the 
Federal Denture Act validly prohibits the interstate ship¬ 
ment by a dental laboratory of any such denture. 

h. The plaintiff contends that the Federal Denture Act 
is unconstitutional, because it purports to delegate legis¬ 
lative authority to private individuals, in that it 

18 attempts to delegate to them the power of Congress 
over mails, interstate commerce, and the carrying on 
of a lawful trade or calling. The defendant contends that 
the Federal Denture Act constitutes a lawful delegation 
of power to private individuals with respect to mail, inter¬ 
state commerce and the carrying on of a lawful trade or 
calling. 

i. The plaintiff contends that insofar as the Federal Den¬ 
ture Act purports to empower any licensed dentist in any 
State or Territory into which dentures are sent for their 
manufacture, regardless of how or by whom the impres¬ 
sions are taken or whether there are any impressions at 
all, constitutes an unlawful grant of original and novel 
powers of legislation to each dentist in each State and Ter- 
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ritory in violation of the Fifth Amendment to the Federal 
Constitution as well as of the laws in each State and Terri¬ 
tory. The defendant contends that the Federal Denture Act 
empowering any licensed dentist in any State or Territory 
to authorize the making and shipping of dental plates into 
such State or Territory is a valid delegation of power. 

WHEREFORE, the premises considered, the plaintiff 
prays that the Court: 

1. Declare and decree that the defendant has no valid 
authority under the Federal Denture Act retroactively to 
prevent the plaintiff from fulfilling its contracts to make, 
re-make, alter and ship interstate dental plates on orders 
received from its customers and paid for in whole or in part 
prior to the passage of the Federal Denture Act. 

2. Declare and decree that dentures constructed from 
self-taken impressions and from those taken by duly li¬ 
censed dentists are proper articles of interstate commerce. 

3. Declare and decree that plastic plates relining mate¬ 
rial may be lawfully shipped in interstate commerce. 

4. Declare and decree that dental plate repairs and 
19 duplications of dentures made by the plaintiff may 
be lawfully shipped in interstate commerce. 

5. Declare and decree that the Federal Denture Act of 
1942, approved December 24, 1942, (Chapter 823, 56 Stat. 
1087; 18 U. S. C. A. 420 f and 420 g) is unconstitutional, 
void, and without effect. 

6. Declare and decree that the Federal Denture Act has 
no application to any of the plaintiff’s aforesaid business 
under any present State or Territorial laws. 

7. Declare and decree that the plaintiff has a legal right 
to ship dentures into the States of Connecticut, Iowa, Kan¬ 
sas, Massachusetts, Nebraska, Nevada, North Carolina, 
New Mexico, Oregon, Texas, and such other States and 
Territories as the Court shall determine. 

8. Declare and decree the rights, liabilities, duties, and 
responsibilities of the plaintiff with respect to its aforesaid 
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interstate business with customers in each of the States and 
territorial possessions of the United States. 

9. Declare and decree that the boxes of dentures now held 
by the United States Post Office subject to the direction of 
the defendant, be declared the property of the plaintiff. 

10. Declare and decree that dentures lawfully made in 
Illinois from an impression lawfully taken in the State of 
Illinois can be lawfully shipped either interstate or intra¬ 
state to the owners’ domicile, and that the Federal Denture 
Act does not prevent such a shipment. 

11. Declare and decree such other and further relief as 
this case may require and to this Court may seem 

20 meet, just and proper. 

/s/ James R. Kirkland, 

1366 National Press Building, 
Washington 4, D. C. 

/s/ Walter H. Maloney, 

Investment Building, 
Washington 5, D. C. 

/s/ Voyle C. Johnson, 

30 North LaSalle Street, 
Chicago 2, Illinois, 

Attorneys for Plaintiff. 

State op Illinois 
County op Cook, ss : 

Mary E. Layton, being first duly sworn, says, that she is 
the Vice President and Secretary of the United States Den¬ 
tal Company, the plaintiff herein; that she has read the 
foregoing Second Amended Complaint and knows the con¬ 
tents thereof and that the facts stated therein are true as 
she verily believes. 

/s/ Mary E. Layton, 

Subscribed and sworn to before me this 8th day of March, 
A.D. 1948. /s/ Alfred 0. Erickson, 

Notary Public. 

My Commission expires Sept. 24, 1951. 
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21 Receipt of a copy of the foregoing Second Amend¬ 
ed Complaint for Declaratory Judgment is hereby 

acknowledged this 12th day of March, 1948. 

/s/ John D. Lane, 

Asst. U. S. Attorney. 

22 Filed Mar. 18,1948. Harry M. Hull, Clerk. 

“EXHIBIT A” 

To Amended Complaint for Declaratory Judgment 
United States Dental Company vs. 

Tom C. Clark, Attorney General 

In District Court of the United States for the District of 
Columbia—Civil Action No. 33558. 

THINK—Is It Fair to Your Family, Your Friends, or 
Yourself to Go Through Life Without Teeth! Why Delay! 
Why Not Try Our False Teeth Today! We Make Dentures 
from Impressions Taken Either by You or by a Dentist 
Licensed in Your State Only, or Upon His Order. (Over) 

60-DAY TRIAL OFFER—With Information 

To: United States Dental Company Date- 

1555-57 Milwaukee Avenue 
Chicago 22, Illinois. 

RUSH TODAY! Enclosed find $_Please rush 

plates as soon as possible. Kindly make for me the follow¬ 
ing Dental Plates: Style No.- 

Please be sure to write the Style Number of the teeth 
specified in the price list and catalog-circular. 

UPPER □ LOWER □ FULL SET □ 

Mark with X in Square 

□ □ □ 

The shape of my face is nearest like the one I have marked 

X under. 
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Are you white □ or colored □ 

I furnish you with the following information: 

1. Your age and next birthday?_ 

2. Complexion? Dark □ Light □ Medium □ (MarkX) 

3. How long have your teeth been out?_ 

4. Have you worn plates before?_ 

5. Are you now wearing an Upper or Lower Plate? Which? 


6. Have you now any natural teeth? If so on which jaw?_ 

7. Were your natural teeth small, medium, or large in size? 

8. Do you smoke or chew tobacco?_ 

9. Do you want GOLD Crowns or Fillings?_ 


I took my own impressions and agree that I will take every 
impression I ever send you myself. 

Name_ 


(Print Clearly) 


Street 


Post Office- 

State_R. F. D-Box No- 

IMPORTANT NOTICE 

Please order your plates according to this trial blank. 

If you do not have all the money, send $2.00 (or $5.00) now 
and pay the balance to the postman when he delivers the 
finished teeth to you C.O.D. DO NOT HESITATE TO 
SEND THE ENTIRE AMOUNT, because we let you try 
your teeth for 60 days and absolutely guarantee that if 
you are not completely satisfied within that time, we 'will 
refund your money. Your decision is binding upon us. We 
take your word. If you enclose the full price, we will send 
your teeth prepaid to your door. In that way, you will save 




46 


postage and the small fee the postman makes for collecting, 

and enable him to make delivery if you are not at home 
when he calls. (Over) 

23 Filed Mar. 18, 1948. Harry M. Hnll, Clerk. 

“EXHIBIT B” 

To Amended Complaint for Declaratory Judgment 
United States Dental Company vs. 

Tom C. Clark, Attorney General 

In District Court of the United States for the District of 
Columbia—Civil Action No. 33558 

60 DAY TRIAL OFFER 
GUARANTEE OF SATISFACTION 

We Hereby Guarantee fully each and every set of false 
teeth we make. 

We Hereby Guarantee the materials and workmanship 
which go into every denture we make to be only first 
class. 

We Hereby Guarantee to each purchaser of our dental 
plates that if he is not completely satisfied with the 
false teeth he buys from us, anytime within 60 days 
from the day he receives them from us, we will refund 
promptly every cent he has paid us for them; or if he 
prefers we will make them over for him free of charge. 
We cannot, of course, guarantee customers against 
their own mistakes and carelessness. We take the cus¬ 
tomer’s word. He is the judge. His decision is con¬ 
clusively binding on us. Isn’t that fair? 

UNITED STATES DENTAL CO. 

By /s/ M. M. Johnson, 
President. 

UNITED STATES DENTAL CO., 1555 Milwaukee Ave., 

Chicago, Illinois 
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24 Filed Mar. 18, 1948. Harry M. Hull, Clerk. 

“EXHIBIT C” 

To Amended Complaint for Declaratory Judgment 
United States Dental Company vs. 

Tom C. Clark, Attorney General 

In District Court of the United States for the District of 
Columbia—Civil Action No. 33558 

Monthly Payment Plan for False Teeth 

The following service is for our friends who are finan¬ 
cially unable to pay the full amount for the dentures they 
wish to purchase from us. All false teeth are to be PAID 
FOR IN FULL BEFORE they are mailed from our lab¬ 
oratory. 

1. Your small deposit of at least $2.00 to $5.00 must 
accompany the 60-day trial blank you mail to us. 

2. Payments, of NOT LESS THAN $3.00 to $5.00 each 
month must be mailed to us the FIRST DAY OF 
EACH CALENDAR MONTH. 

3. $1.00 additional cost will be added to the price of 
the dentures you select, to cover the cost of neces¬ 
sary bookkeeping involved in the monthly payment 
plan service. 

4. The balance due on your false teeth MUST BE 
PAID WITHIN SIX MONTHS. 

5. Dental Plates purchased on our monthly payment 
plan DO NOT CARRY our 60-day MONEY-BACK 
GUARANTEE until they are completely paid for 
and have been tried. 

6. As soon as your final payment is received, we agree 
to send your dentures to you immediately. 

We do not encourage anyone to use this monthly pay¬ 
ment plan, unless it is absolutely necessary. However, we 
are willing to cooperate with any customer who wishes to 
purchase false teeth under this agreement. 
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Please sign your name in the space provided below and 
RETURN THIS LETTER with your order. 


I want to use your monthly payment plan. I fully under¬ 
stand the agreement outlined above and will pay for my 
dentures accordingly. 

NAME_ 

ADDRESS _ 

I have selected style No-- 

Upper_Lower_Both_ 

UNITED STATES DENTAL COMPANY 
1555-57 Milwaukee Ave. Chicago Illinois 

A-Da43 

25 Filed Mar. 18, 1948. Harry M. Hull, Clerk. 

“EXHIBIT D” 

To Amended Complant for Declaratory Judgment 
United States Dental Company vs. 

Tom C. Clark, Attorney General 

In District Court of the United States for the District of 
Columbia—Civil Action No. 33558 

AFFIDAVIT 

State of Illinois 
County of Cook, ss 

Mary E. Layton, on oath duly sworn deposes and says 
that during the period beginning December 25, 1942, and 
the date of the filing of the above-entitled suit in several of 
the states throughout the United States, the representa¬ 
tives and agents of the Department of Justice, namely the 
United States District Attorneys, their assistants and 
agents, did remove from the United States mails, without 
any notice to anyone; without any subpoenas of any kind or 
any orders of any kind of any court, several hundred 
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diverse packages containing dentures made, owned and 
shipped through the United States mails by the plaintiff or 
its predecessor companies, and without the knowledge and 
consent of the plaintiff or of its predecessor companies; 
that most of said packages were in interstate transit, c.o.d.; 
that the c.o.d. amounts due upon delivery of said packages 
represented the balance due under contracts of purchase 
between the plaintiff or the predecessor companies on the 
one hand and the respective consignees on the other; that 
large numbers of said dentures so owned by the plaintiff 
or its predecessor companies of an aggregate value in ex¬ 
cess of $3,000.00 have not been returned, delivered or paid 
for; that in some instances said shipments represented 
merely dentures returned to customers; in some instances 
dentures that had been repaired or made by the plaintiff 
or its predecessor companies; that none of the impres¬ 
sions for the making of said dentures had been taken by 
any other person than either a licensed dentist at the des¬ 
tination of the shipment or by the individual personally to 
whom the same were consigned; that none of said seizures 
and retentions of shipments were made with the knowl¬ 
edge, authority or consent of the plaintiff or its predeces¬ 
sor companies. 

Affiant further specifically lists and specifies among such 
seizures and retentions briefly the following: 

1. On October 1,1942, Alice M. Harris, residing in Hous¬ 
ton, Delaware, ordered an upper and a lower denture, en¬ 
closing $2.00 as a down payment, accompanied by impres¬ 
sions of her mouth, taken by herself. On October 2, 1942, 
she paid the balance of $33.00, a total of $35.00 in alL The 
plaintiff’s predecessor company made and shipped her the 
dentures. She received them, retained them for some weeks 
and mailed them back. Subsequently in the year 1943, plain¬ 
tiff’s predecessor company mailed said dentures back to 
said customer. Said dentures were prior to the delivery 
thereof withdrawn in the manner indicated above from the 
United States mails, not returned to the plaintiff or to said 
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customer. Whereupon, the plaintiff’s predecessor com¬ 
pany did duly reimburse said Alice M. Harris for the full 
amount of the purchase price of said dentures under the 
contract of guarantee made with her pursuant to her afore¬ 
mentioned order dated October 1, 1942. 

26 2. William Ehmer, Butler, New Jersey, consignee 

of an upper denture similarly ordered, made and 
shipped on August 30, 1943, c.o.d. for $12.50, which repre¬ 
sents the balance of the original price of $15.00, in like 
manner had said denture removed and retained without 
delivery either to him or to the consignor and without the 
collection of said balance. 

3. John H. Laugesen, New Brunswick, New Jersey, con¬ 
signee of a denture similarly ordered, made and shipped 
c.o.d. for a balance of $16.00, had said denture, in like man¬ 
ner, removed from the mail during July, 1943, without the 
collection of any portion of the c.o.d. charge, but in this 
particular instance, subsequently delivered to him without 
his paying any part of said c.o.d. balance. 

4. Robert L. Downs, Waynesburg, Ohio, consignee of a 
denture shipment, likewise seized during December, 1943, 
collected from plaintiff’s predecessor a refund check in the 
amount of $31.50 for plaintiff’s failure to consummate de¬ 
livery to him, through no fault of the company. 

5. To Mr. N. Greenberg, Camden, New Jersey, plaintiff’s 
predecessor refunded $23.50 on July 31, 1944, under iden¬ 
tical circumstances, arising out of a denture shipment to 
him sometime in November, 1943. 

6. The following are consignees respectively of dentures 
similarly ordered and made and similarly shipped during 
diverse times in 1943, and 1944, all of which shipments were 
made c.o.d., all of said shipments were in like manner seized 
and have been retained and no part of the c.o.d. charges col¬ 
lected or attempted to be collected or paid: Mrs. Vivian 
Wentworth, Bradford, Pa.; Pete Atanosoff, Amsterdam, 
Ohio Minda Massie, Okeeffe, West Virginia; Mrs. Bertha M. 
Harrington, Binghamton, New York; Mrs. Ada Gooch, 
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Durham, N. C.; Mrs. Ivan Glass, Springfield, Ohio; P. H. 
Young, Elyria, Ohio; Mrs. Charlie A. Hurt, Pound, Vir¬ 
ginia; Ben H. Buttry, Luther, Tennessee; Mrs. Ellis John¬ 
son, West Salem, Ohio; H. M. Nelson, Buffalo Gap, South 
Dakota; C. B. Powers, Norfolk, Va.; Saphrana Range, 
Johnson City, Tennessee; Nancy Silver, Inez, North Caro¬ 
lina; D. J. Aheam, Troy, New York; Mrs. Hubert Barron, 
Earner, Alabama; Charlie Coulter, Byrdstown, Tenn.; Mrs. 
George Debien, Raymondville, N. Y.; Mrs. Wm. Ebinger, 
Brainerd, Minnesota; Nellie G. Shores, Tangier, Virginia; 
Mr. G. Hennig, Paterson 4, New Jersey; Mrs. J. M. Buck, 
Armathwaite, Tenn.; R. E. Evans, Old Fort, North Caro¬ 
lina; Bessie Ticknor, Oneida, New York; Mr. Arthur Stick¬ 
ler, Lloyd N. Staats, Coshocton, Ohio; Mrs. John H. Tyra, 
Hamilton, Ohio; Mrs. Grace Zappia, Geneva, Ohio; Mrs. 
G. T. Wyne, McArthur, Ohio; Mrs. Lawrence Thomas, 
Woodhull, New York; Mrs. Ethel Madison, Cumberland, 
North Carolina; Mrs. Louisa Keller, Wellsburg, N. Y. 

Affiant further says that Mrs. J. E. Wilgus, Shelbyville, 
Delaware, a consignee of dentures, who received her ship¬ 
ment, has been requested by said agents and representa¬ 
tives subsequently to the filing of this suit to, and has been 
induced to, turn over to them the container owned by the 
plaintiff and supplied to her for shipment of said dentures 
in the event that she may require repairs thereto; that said 
container has, in like manner, been retained; that affiant 
has been informed and believes and represents the fact to 
be that diverse other customers and consignees of the plain¬ 
tiff throughout the United States have been during said 
period in like manner dealt with and importuned. 

Mary E. Layton 

Subscribed and sworn to before me, a 
Notary Public, this 27th day of 
September, 1946. 


(Seal) 


Myron N. Burnham, 
Notary Public. 



52 


Service of a copy of the foregoing Affidavit is acknowl¬ 
edged this 30th day of September, 1946. 

L. M. Costeb, 

Spec . Assistant U. S. Attorney . 
27 Filed Mar. 18, 1948. Harry M. Hull, Clerk. 

“EXHIBIT E” 

To Amended Complaint for Declaratory Judgment 
United States Dental Company vs. 

Tom C. Clark, Attorney General 
In District Court of the United States for the District of 
Columbia—Civil Action No. 33558 
Citations to State Statutes Which Purport to Regulate 
Dental Practice or Affect Dental Laboratories 

ALABAMA 

Code of Alabama, 1940, Title 46, Chapter 5, Dentists Sec¬ 
tion 83, page 46, among other things, defines dentistry as 
making and repairing dental plates; but without licensing 
dental laboratories, exempts any person “employed in or 
connected with a commercial dental laboratory from the 
performance of mechanical work on inanimate objects only 
in the construction or repair of dentures, crowns, bridges, 
obturators, orthodontic or other dental appliances, pro¬ 
vided that impressions, casts or measurements for such 
work shall have been made or taken by a dentist licensed 
to practice as herein provided for, and that said construc¬ 
tion or repair shall be done only on his or her authoriza¬ 
tion, and to be delivered only to a dentist licensed to prac¬ 
tice as herein provided for,....” 

ATiARTCA 

Compiled Laws of Alaska, 1933, Chapter 13, Dentistry, 
Section 1131: “Excepting persons duly licensed to prac¬ 
tice medicine and surgery in the Territory of Alaska, any 
person shall be considered as practicing dentistry within 
the meaning of this chapter, who shall for salary, or fee, 
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for money or other compensation, paid to either himself, 
an employer or any other person, directly or indirectly per¬ 
form or make any operation or treatment of the human 
tooth or teeth, jaw or jaws, or of any disease or lesion of 
the human tooth or teeth, jaw or jaws, or the malposition 
thereof, or do any drilling or filling, remove tartar from, 
clean or extract teeth or tooth of any person/ , 

ARIZONA 

Arizona Code, Annotated, 1939, Official Edition, Chapter 
67, Article 9, Dentistry provides in Section 67-903 that prac¬ 
ticing dentistry includes giving “an estimate of cost with 
intent to:... (h) construct, make, alter, or repair an arti¬ 
ficial substitute or restorative or corrective appliance; 

(i) Do any other remedial, corrective or restorative 
work.” 

“Sec. 67-905. Nothing in this Act shall be construed to 
prohibit... . 

(c) An unlicensed person from performing for a licensed 
dentist merely mechanical work upon inert matter in the 
construction, making, alteration, or repairing of any arti¬ 
ficial dental substitute or any dental restorative or correc¬ 
tive appliance, when the casts or impressions for such work 
have been furnished by a licensed dentist and the work is 
directly supervised by the dentist for whom done or under 
a written authorization signed by him, but the burden of 
proving such written authorization or direct supervision 
shall be upon the person charged with the violation of this 
provision.” 

ARKANSAS 

1944 Cumulated Annotated Supplement to Pope’s Digest 
of the Statutes of Arkansas, 1937, Chapter 45, Dentists, 
“Section 4292, practicing dentistry defined.—Every person 
shall be deemed practicing dentistry, within the 
28 meaning of this Act, who shall treat or profess to 
treat any disease, disorder, or lesion of the human 
oral cavity, teeth, gums or maxillary bones; or who shall 
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correct or attempt to correct any malposition of a tooth or 
the teeth; or who shall fit or attempt to fit in the month any 
artificial tooth or teeth as a substitute for a natural tooth 
or teeth; or who shall otherwise engage in the practice in¬ 
cluded in the curricula of recognized dental colleges. Pro¬ 
vided, that nothing in this Act shall prohibit or prevent any 
unlicensed physician from extracting teeth in an emer¬ 
gency when he shall deem it advisable and when a licensed 
dentist is not reasonably available. Providing further that 
Act 100 of the Acts of 1937 shall not apply to persons who 
extract teeth without compensation. (Act 150 of 1939, p. 
349, amending Section 4292 of Pope’s Digest by eliminating 
the sentence “or who shall extract, repair or fill any tooth 
or teeth” and adding the proviso appearing herein”). (The 
above italics supplied.) 

CALIFORNIA 

Statutes of California, 1947, Chapter 1334. An Act to 
amend Section 1626 of the Dental Practice Act. . . . “The 
following practices, acts and operations, however, are 
exempt from the operation of this chapter. . . . 

(e) The construction, making, alteration or repairing of 
bridges, crowns, dentures, or other prosthetic appliances, 
or orthodontic appliances, when the casts or impressions 
for this work have been made or taken by a licensed den¬ 
tist, but a written authorization signed by a licensed dentist 
shall accompany the order for the work, or it shall be per¬ 
formed in the office of a licensed dentist under his super¬ 
vision. The burden of proving written authorization or 
direct supervision is upon the person charged with the 
violation of this chapter. 

It is unlawful for any person acting under the exemption 
of this subdivision (e) to represent or hold out to the pub¬ 
lic in any manner that he will perform or render any of the 
services exempted by this subdivision that are rendered or 
performed under the provisions of this chapter by a li¬ 
censed dentist, including the construction, making, altera- 
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tion or repairing of dental prosthetic or othodontic ap¬ 
pliances. 

(f) The manufacture or sale of wholesale dental sup¬ 
plies.” (The italics above supplied.) 

COLORADO 

1935 Colorado Statutes Annotated, Volume 2, Chapter 
52, Dentistry. Section 1 of this chapter exempts from the 
Dentistry Act “the performance of mechanical work on 
inanimate objects by any person employed in, or operating, 
a dental office or dental laboratory /’ 

CONNECTICUT 

1930 General Statutes of Connecticut, Chapter 159, Den¬ 
tistry. “Section 2816. Any person who shall own or carry 
on dental practice or business, or who, by himself or by 
his servants or agents or by contract with others shall per¬ 
form any operation on or make examination of, with intent 
of performing or causing to be performed any operation on, 
the human teeth or jaws, or who shall describe him- 
29 self by the word ‘Dentist* or letters ‘D.D.S.* or 
‘D.M.D.,* or in other words, letters or title in con¬ 
nection with his name which shall in any way represent 
such person as engaged in the practice of dentistry, or who 
shall diagnose or treat diseases or lesions of the human 
teeth or jaws, replace lost teeth by artificial ones, attempt 
to diagnose or correct malposition thereof or give estimates 
on the cost of treatment, or who shall advertise or permit it 
to be done by sign, card, circular, handbill or newspapers, 
or otherwise indicate that he, by contract with others or by 
himself, will perform any of such operations, shall be 
deemed as practicing dentistry, or dental medicine within 
the meaning of this chapter. Any person who, in practicing 
dentistry or dental medicine, as defined in this section, shall 
employ or permit any other person except a licensed den¬ 
tist to so practice dentistry or dental medicine shall be sub¬ 
ject to the penalties provided in section 2819. The pro- 
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visions of this chapter shall not prevent any practicing phy¬ 
sician or surgeon from treating lesions or diseases of the 
mouth and jaws or from extracting teeth.’* 

DELAWARE 

Revised Code of Delaware , 1935, Chapter 30, State Board 
of Dental Examiners. “Section 26, Who shall be deemed 
as practicing:—Any person shall be regarded as practicing 
dentistry within the meaning of this Chapter, who is a 
manager, proprietor, promoter, operator, or conductor of 
a place for performing dental operations, or who for a fee, 
salary, or other reward paid or to be paid either to himself 
or to another person, performs or advertises to perform 
dental operations of any kind, or who opens an office for the 
purpose of practicing dentistry and dental surgery and an¬ 
nounces to lie public in any way the readiness to do any act 
defined herein as practicing dentistry, or who diagnoses or 
treats diseases or lesions of human teeth, jaws or oral tis¬ 
sues mechanically, medicinally, surgically, or by the use 
of radiograms, X-rays or fluroscopic methods, or attempts 
to correct malpositions thereof, or takes impressions for 
the replacement of teeth, or who uses the word ‘Dentist,’ 
‘Dental Surgeon,’ the letters ‘D.D.S.’, ‘D.M.D.’ or other 
letters or title in connection with his name which in any 
way represents him as being engaged in the practice of 

DISTRICT OF COLUMBIA 

District of Columbia Code, 1940 Edition, Title 2 of Dis¬ 
trict Boards and Commission, Section 3-315, Practice of 
dentistry defined. “Any person shall be deemed to be prac¬ 
ticing dentistry who ... who directly or indirectly, by any 
means or methods, furnishes, supplies, constructs, repro¬ 
duces, or repairs any profepthetic denture, bridge, ap¬ 
pliance, or any other structure to be worn in the human 
mouth, except on the written prescription of a duly licensed 
and practicing dentist; or who places such appliance or 
structure in the human mouth or attempts to adjust the 
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same, or delivers the same to any person other than the 
dentist upon whose prescription the work was performed; 
or who advertises to the public, by any method, to furnish, 
supply, construct, reproduce or repair any prosthetic den¬ 
ture, bridge, appliance, or other structure to be worn in 
the human mouth.” 

FLORIDA 

Florida Statutes Annotated, Vol. 15, Section 466.03, 
Chapter 466. Dentistry and Dental Hygiene. “Section 
466.03—Persons exempt from . . . Nothing in this chapter 
shall apply to the following practices, acts and operations: 
... (5) To the filling of prescriptions of a licensed and reg¬ 
istered dentist as hereinafter provided by any person or 
persons, association, corporation, or other entity, 
30 for the construction, reproduction, or repair of pros¬ 
thetic dentures, bridges, plates, or appliances . . . . 
provided that such person or persons, association, cor¬ 
poration or other entity, shall not solicit or advertise, di¬ 
rectly or indirectly, by mail, card, newspaper, pamphlet, 
radio, or otherwise, to the general public to construct, re¬ 
produce, or repair prosthetic dentures, bridges, plates, or 
other appliances to be used or worn as substitutes for nat¬ 
ural teeth or for regulation of natural teeth. Laws 1941, 
C. 20240, Section 3.” 


GEORGIA 

The Code of Georgia of 1933 , Chapter 84-7, Dentists. 

“Section 84-701. Practice of dentistry defined; prima 
facie evidence of practice.—All persons who shall charge 
a fee or salary or any other reward, whether paid or unpaid 
to anyone directly or indirectly, for operations or parts of 
operations of any kind in the treatment of diseases or 
lesions of the human teeth, mouth, gums or jaws, or extract 
teeth or attempt to correct the malposition thereof, or who 
shall fill or crown a human tooth or teeth, or do any opera¬ 
tion whatsoever on the human tooth, or teeth, gums or jaws, 



58 


or who shall make examination of any human tooth, teeth, 
gums or jaws, or take an impression thereof for the purpose 
of treating or operating upon the same or who shall by any 
means whatsoever make it known, or imply that he will do 
such operations, shall be held to be practicing dentistry. 
Proof of any one or all of the acts mentioned in this section 
shall constitute prima facie evidence of the practice of den¬ 
tistry. (Acts 1920, page 136.) ” 

HAWAII 

Revised Laws of Hawaii, 1945, Chapter 39, Dentistry. 
“Section 2151. Dentistry defined, exempted practices. A 
person practices dentistry, within the meaning of this 
chapter, who represents himself as being able to diagnose, 
treat, remove stains and concretions from teeth, operate, or 
prescribe for any disease, pain, injury, deficiency, deform¬ 
ity, or physical condition of the human teeth, alveolar 
process, gums, or jaw, and who offers or undertakes by 
any means or methods to diagnose, treat, remove stains or 
concretions from teeth, operate, or prescribe for any dis¬ 
ease, pain, injury, deficiency, deformity, or physical con¬ 
dition of the same, or to take impressions of the teeth or 
jaws; or who owns, maintains or operates an office for the 
practice of dentistry; or who engages in any of the prac¬ 
tices included in the curricula of recognized and approved 
dental schools or colleges. The fact that a person uses any 
dental degree, or designation, or any card, device, directory, 
poster, sign, or other media whereby he represents himself 
to be a dentist, shall be prima facie evidence that such 
person is engaged in the practice of dentistry. 

The following practices, acts, and operations, however, 
are exempt from the operation of this chapter: . . . 

(e) The making of artificial restorations, substitutes, ap¬ 
pliances, or materials for the correction of disease, loss, 
deformity, malposition, dislocation, fracture, injury to the 
jaws, teeth, lips, gums, cheeks, palate, or associated tissues, 
or parts, upon orders, prescriptions, casts, models, or 
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from impressions furnished by a licensed and registered 
dentist.” 

31 IDAHO 

Idaho Code Annotated , 1932, Official Edition, Volume 
3, Chapter 13, Dentists. “Section 53-1301. Dentistry 
defined. Any person shall be understood to be practicing 
dentistry within the meaning of this chapter who shall by 
card, circular, pamphlet, newspaper or in any other way 
advertise himself as a dentist, or who shall for a fee, salary, 
or reward, paid directly or indirectly either to himself or 
to some other person, diagnose or profess to diagnose or 
examinine or contract for the treatment of diseases or dis¬ 
orders, or lesions of the human teeth, gums or jaws, or who 
shall extract human teeth, or repair or fill cavities or cor¬ 
rect malpositions of the human teeth or jaws, or supply 
artificial teeth as substitutes for natural human, or admin¬ 
ister an anaesthetic, general or local, or in any other way 
engage in the practice of dentistry as included in the cur¬ 
riculum of recognized dental colleges / 9 

ILLINOIS 

Illinois Revised Statutes, 1945, Sections 56-72h—DEN¬ 
TAL SURGERY, .... “Section 60. Practice of den¬ 
tistry—What constitutes—Prima facie evidence—Exemp¬ 
tions. . . . Paragraph (8)—Who takes impressions of the 
human tooth, teeth, or jaws or performs any phase of any 
operation incident to the replacement of a part of a tooth, 
a tooth, teeth or associated tissues by means of a filling, a 
crown, a bridge, a denture or other appliance.. . . Section 
60a. Manufacture of dentures, bridges or replacements for 
licensed dentists—advertisements—Par. 5a—Licensed den¬ 
tists may employ or engage the services of any person, firm 
or corporation to construct or repair, extra-orally, pros¬ 
thetic dentures, bridges or other replacements for a.part of 
a tooth, a tooth or teeth. A person, firm or corporation, so 
employed or engaged, when constructing or repairing such 
dentures, bridges or replacements, exclusively, directly and 
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solely for licensed members of the dental profession, and 
not for the public or any part thereof, shall not be deemed 
or considered to be practicing dentistry as defined in this 
Act However, it is unlawful for persons, firms or corpora¬ 
tions so employed or engaged, to advertise in any manner 
the appliances constructed or repaired, or the services ren¬ 
dered in the construction, repair or alteration thereof, ex¬ 
cept, that persons, firms or corporations so employed may 
announce in trade journals and professional publications 
which circulate among members of the dental profession, 
their names, the location of places of their business, their 
office hours, telephone numbers, and the fact that they are 
engaged in the construction, reproduction or repair of such 
appliances, together with such display advertisements as 
disclose the character and application of their work, and 
persons, firms or corporations so employed or engaged may 
furnish to licensed dentists information regarding their 
products, materials, uses and prices therefor. Announce¬ 
ment may also be made by business card, in business and 
telephone directories, and by signs located upon the prem¬ 
ises wherein the place of business is situated, but announce¬ 
ments made by business card or in business and telephone 
directories and signs shall not contain any amount as a 
price or fee for the services rendered, or to be rendered, 
or for any material or materials used or to be used, or any 
picture or other reproduction of a human head, mouth, den¬ 
ture or specimen of dental work or any other media calling 
attention of the public to their business. The lettering on 
signs shall be no more than seven inches in height and no 
illuminated or glaring light signs shall be used.” 

INDIANA 

Bum’s Annotated Indiana Statutes, 1933, Volume 11, 
Title 63. “Section 63-522 (13725). Practicing den- 
32 tistry.... nothing in this Act shall interfere with the 
performance of mechanical work on inanimate ob¬ 
jects by any person employed in or operating a dental 
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laboratory if the products of such laboratory are not ad¬ 
vertised to the public.” 


IOWA 

Code of Iowa, 1946, Volume 1, Chapter 153, Practice of 
dentistry. “ Section 153.1. Practice of dentistry defined.— 
For the purpose of this title, the following classes of per¬ 
sons shall be deemed to be engaged in the practice of 
dentistry: 

1. Persons publicly professing to be dentists, dental sur¬ 
geons, or skilled in the science of dentistry, or publicly pro¬ 
fessing to assume the duties incident to the practice of 
dentistry. 

2. Persons who treat, or attempt to correct by any medi¬ 
cine, appliance, or method, any disorder, lesion, injury, 
deformity, or defect of the oral cavity, teeth, gums, or 
maxillary bones of the human being, or give prophylactic 
treatment to any of said organs.” 

KANSAS 

General Statutes of Kansas, Annotated, 1935, Chapter 65. 

“Section 65-1405. Persons deemed dental or dental hy¬ 
giene practitioners. Any person or persons shall be re¬ 
garded as practicing dentistry or dental surgery, or any 
of its branches, or dental hygiene within the meaning of 
this Act, who shall for a fee, salary or other reward, paid 
or to be paid, directly or indirectly, either to himself or to 
another person, perform, or cause to be performed, a den¬ 
tal operator of any kind, treat diseases or lesions of the 
human teeth or jaws, or correct or attempt to correct mal¬ 
positions thereof; and the use of any sign, card, circular, 
device or advertisement by which any person or persons 
shall hold himself, or themselves, out to the public as den¬ 
tist, dentists, dental surgeon or dental surgeons, or dental 
hygienist, or person or persons skilled in the practice of 
dentistry, shall be considered prima facie evidence that 
such person or persons is, or are, engaged in the practice 
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of dentistry, dental surgery, or any of its branches or dental 
hygiene: Provided, however, that nothing herein shall ap¬ 
ply to practitioners licensed to practice medicine and sur¬ 
gery in this state.” 

KENTUCKY 

Kentucky Revised Statutes, 1946, Chapter 313, Dentists. 
“Section 313.010_ 

(2) ‘Practice dentistry’ means diagnosing or professing 
to diagnose, taking X-rays of, treating or professing to 
treat any disease or lesions of the oral cavity, teeth, gums, 
maxillary bones or other dependent tissue; extracting 
teeth; preparing or filling cavities in human teeth; cor¬ 
recting malposition of teeth or jaws; supplying artificial 
teeth as substitutes for natural teeth; administering anes¬ 
thetics, general or local; or any other medicine or dentistry, 
nor to prevent students of a dental college or university 
from practicing dental hygiene under supervision of their 
instructors.... 

(4) ‘Dental Hygienist’ shall mean any person who prac¬ 
tices dental hygiene.” 

33 LOUISIANA 

Cumulative Annual Pocket Supplement, 1947 , Gen¬ 
eral Statutes of the State of Louisiana, Chapter 13, 
Dentists. 

“Section 9540.1. Dentistry defined. . . . The following 
practices, acts, and operations, however, are exempt from 
the operation of this act:... 

(f) The making of artificial restorations, substitutes, ap¬ 
pliances or materials for the correction of disease, loss, de¬ 
formity, malposition, dislocation, fracture, injury to the 
jaws, teeth, lips, gums, cheeks, palate, or associated tissues 
or parts, either upon orders, prescriptions, casts, models or 
from impressions furnished by a licensed and registered 
dentist. 

The making and repairing of prosthetic dentures, 
bridges, artificial restorations or other structures to be 
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used or worn as substitutes for natural teeth, or appliances 
for the correction of disease, loss, deformity, malposition, 
dislocation, fracture of or injury to the jaws, teeth, lips, 
gums, cheeks, palate, or associated tissues or parts upon 
order or prescription given by a licensed and registered 
dentist and constructed on, or by the use of, casts or mod¬ 
els made from impressions taken by a licensed and reg¬ 
istered dentist; provided that such prosthetic or ortho- 
dentic appliances, or the services rendered in the construc¬ 
tion, repair or alteration thereof, shall not be offered for 
sale, or use, or delivery to the public. And provided fur¬ 
ther that such prosthetic or orthodentic appliances shall 
not be placed or adjusted in the oral cavity, except by li¬ 
censed and registered dentists.” 

MAINE 

Revised Statutes of Maine, 1944, Volume 1, Chapter 66, 
Registration of Dentists. “Section 15. Term ‘Practicing 
Dentist’ defined: Persons excepted ... A person shall be 
regarded as practicing dentistry ... who shall either offer 
or undertake ... to supply and insert artificial dentures, 
crowns, or bridges as substitutes for natural teeth, or who, 
except on the written prescription of a duly licensed and 
registered dentist and by the use of impressions or casts 
made by a duly licensed and registered dentist, shall di¬ 
rectly or indirectly by mail, carrier, personal agent, or by 
any other method, furnish . .. dentures ... or other struc¬ 
tures to be used and worn as substitutes for natural teeth, 
or corrective appliances; or who shall place such substi¬ 
tutes in the mouth and/or adjust the same except by a duly 
licensed and registered dentist.” 

MARYLAND 

The Annotated Code of the Public General Laws of Mary¬ 
land, Vol. 1, 1937, Chapter 306. 

“Section 16. Any person shall be deemed to be practic¬ 
ing dentistry, within the meaning of this Article, (a) who 
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is a manager, proprietor, or conductor of, or an operator 
in, any place in which any dental service or any dental 
operation is performed within the mouth of any person; or 
(b), who for a fee, salary or other remuneration or reward, 
paid or to be paid to himself or to another; or ... (c) who 
diagnoses or treats, or attempts to diagnose or treat, any 
disease, lesion, malocclusion, or malposition of a tooth, gum 
or jaw, in any person, mechanically, medicinally, by use of 
X-ray, or otherwise; or (d) who attempts to perform in the 
mouth of any person any operation incident to the repair 
or replacement of a tooth or teeth; or (e) who publicly dr 
privately applies to himself the title ‘Dentist* or ‘Dental 
Surgeon*, or uses the letters ‘D.D.S.* or ‘D.MJD.* or any 
other titles or letters in connection with his name which, in 
any way, represent him as being competent or ready to 
perform any dental service or any dental operation 
34 in any human mouth. This subsection shall have no 
application to any person who is holder of a dental 
degree who does not, either directly or indirectly, practice, 
or attempt to practice, dentistry as hereinbefore set forth 
in this Section 16.** 

MASSACHUSETTS 

Annotated Laws of Massachusetts, Volume 4, Page 1, 
Chapter 112, Registration of Certain Professions. “Sec¬ 
tion 50. Practice dentistry defined.—Any person who owns 
or carries on a dental practice or business, or who, by him¬ 
self, his servants or agents, or by contract with others, 
takes any impression of the human teeth or jaws, or per¬ 
forms any operation or makes examination, with the inten¬ 
tion of performing or causing to be performed any opera¬ 
tion on the human teeth or jaws, or who describes himself 
by the word ‘dentist’ or other like word, or the letters 
‘D.D.S.* or other like letters, or other like title in connection 
with his name, or who advertises by sign, card, circular, 
pamphlet or newspaper, or otherwise indicates that he by 
contract with others, or by himself, his servants or agents, 
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will take any impression of the hnman teeth or jaws or per¬ 
form any operation or make'an examination, with the in¬ 
tention of performing or causing to be performed, any 
operation on the human teeth or jaws, shall be deemed to 
be practicing dentistry.” 

MICHIGAN 

Michigan Statutes Annotated , 1947, Cumulative Supple¬ 
ment. “Section 14.629 (12) Practice of dentistry acts 
deemed . . . when it shall be shown: 

8. That he takes impressions of the human tooth, teeth, 
jaws, or performs any phase of any operation incident to 
the replacement of a part of a tooth, teeth or associated 
tissues; or . . . 

Section 14.629 (13) Practices exempted from operation 
of act. The following practices, acts and operations, how¬ 
ever, are exempt from the operation of this act:.. . 

6. The making of artificial restorations, substitutes, ap¬ 
pliances or materials for the correction of disease, loss, de¬ 
formity, malposition, dislocation, fracture, or injury to the 
jaw, teeth, lips, gums, cheeks, palate, or associated tissues, 
or parts, either upon order, prescriptions, casts, models or 
from impressions furnished by a licensed and registered 
dentist: Provided, that such prosthetic or orthodontic ap¬ 
pliances, or the services rendered in the construction, repair 
or alteration thereof, shall not be advertised, sold, or 
delivered, directly or indirectly, to the public by any un¬ 
licensed person or dental laboratory as principal or agent.” 

MINNESOTA 

Minnesota Statutes Annotated, Volume 11, Chapter 150. 
“Section 150.03. Who may Practice. Every person shall 
be deemed to be practicing dentistry within the meaning of 
this chapter, who is manager, proprietor, operator or con¬ 
ductor of a place where the practice of dentistry is carried 
on, or, who for a fee, gift, compensation, or reward, or in 
expectation thereof, paid or to be paid either to himself or 
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another person, or who gratuitously performs or holds him¬ 
self out to the public in any manner that he will perform 
dental operations of any kind, or who diagnoses or treats 
disease, lesions, malocclusion or malpositions of the hu¬ 
man teeth or jaw, mechanically or medically or by the use 
of X-ray, or who attempts to correct malpositions thereof, 
or who attempts to perform any operation incident 
35 to the replacement of the teeth, or who uses the 
word ‘dentist,’ ‘dental surgeon,’ the letters ‘D.D.S.’, 
or any other letters or titles in connection with 
his name, which in any way represent him as being engaged 
in the practice of dentistry. 

This section: 

(1) Shall not apply to the construction, making altera¬ 
tion or repairing of bridges, crowns, dentures, or other 
prosthetic appliances or othodontic appliances when the 
casts or impressions for such work have been made or 
taken by a licensed dentist. A written authorization signed 
by a licensed dentist must accompany the order for such 
work or such work must be performed in the office of a li¬ 
censed dentist under his direct supervision; the burden of 
proving such written authorization or direct supervision 
shall be upon the person charged with the violation of this 
chapter.” 

MISSISSIPPI 

Mississippi Code, 1930, Annotated, Volume 2, Chapter 
104. Dentists. “Section 4295. Dentists defined ... nothing 
herein shall be so construed as to prevent... the perform¬ 
ance of mechanical work upon inanimate objects by any 
persons working in dentists * offices under their supervision, 
or operating a dental laboratory, taking work only from 
licensed and registered dentists.” 

MISSOURI 

Missouri Revised Statutes, Annotated, Volume 21, 1947 
Cumulative Annual Pocket Part, Chapter 64. State Board 
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of Dental Examiners. “Section 10087a. Practicing without 
license. It shall be unlawful for any person to make, con¬ 
struct, alter, repair, duplicate or supply any denture . . . 
except upon authorization or prescription given by a reg¬ 
istered and licensed dentist and constructed on, or by use 
of, casts or models made from impressions taken by a reg¬ 
istered and licensed dentist and provided further that no 
such appliance shall be placed or adjusted in the mouth 
except by a registered and licensed dentist.’* (Italics sup¬ 
plied.) 

MONTANA 

Laws of Montana, 27th Session, 1941, Chapter 38. “Sec¬ 
tion 3115.10 Practice of dentistry defined . . . excep¬ 
tions ... a dental laboratory or dental technician shall not 
be deemed to be practicing dentistry within the meaning 
of this act when engaged in the construction, making, alter¬ 
ing or repairing of bridges, crowns, dentures ... if the 
casts or models or impressions upon which such work is 
constructed shall have been made by a regularly licensed 
and practicing dentist and all such crowns, bridges, den¬ 
tures ... shall be returned to the dentist upon whose order 
the work was constructed.” 

NEBRASKA 

Revised Statutes of Nebraska, 1943, Chapter 71, Public 
Health and Welfare. “Section 71-183. Dentistry practice 
defined. For the purpose of this act, the following classes 
of people shall be deemed to be engaged in the practice 
of dentistry (1) Persons professing to be dentists, or pub¬ 
licly professing to assume the duties incident to the practice 
of dentistry, or displaying a sign or in any other way ad¬ 
vertising as a dentist; and (2) persons who shall for a fee, 
salary or remuneration paid, directly or indirectly, either 
to himself or some other person, perform operations of any 
kind upon, or treat diseases and lesions of the human teeth 
or jaw or soft tissues of the oral cavity, or correct irregu¬ 
larities thereof. 
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36 Section 71-184—Dentistry practices, persons ex¬ 
cepted. Section 71-183 shall not be construed to in¬ 
clude ... a person performing merely mechanical work 
on inert matters in a dental office or laboratory. ’ ’ 

NEVADA 

Nevada Compiled Laws, 1929, Hillyer, Volume. 1. Den¬ 
tistry Sections 2330-2352. Sections 2341, any and all per¬ 
sons shall be understood to be practicing dentistry within 
the meaning of this act who shall for a fee, salary or re¬ 
ward . . . perform operations of any kind upon, or treat 
diseases or lesions of the human teeth or jaws, or correct 
malimposed positions thereof, or display a sign, or in any 
way advertise himself as a dentist; but nothing in this Act 
contained shall prohibit the laboratory of a reputable den¬ 
tal college or an unlicensed person from performing merely 
mechanical work upon inert matter in a dental office or lab¬ 
oratory. ...” 

NEW HAMPSHIRE 

Revised Laws of New Hampshire, 1942, Chapter 251, 
Practice of Dentistry. “Section 17. Practice. A person 
shall be regarded as practicing dentistry within the mean¬ 
ing of this chapter who shall treat or profess to treat any of 
the diseases or lesions of human teeth or jaws, or extract 
human teeth, or shall prepare or dll cavities in human teeth, 
or correct the malposition of human teeth or supply arti¬ 
ficial teeth as substitutes for natural human teeth, or ad¬ 
minister anesthetics or use or prescribe drugs or other 
remedies in connection with such work.” 

NEW JERSEY 

New Jersey Statutes Annotated, Title 45, Chapter 6. 
Dentists. “Section 45:6-19. Practicing Dentistry defined. 
Any person shall be regarded as practicing dentistry within 
the meaning of this chapter who . . . supplies and inserts 
artificial dentures, crowns or bridges as substitutes for 
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natural teeth, or takes any impression of the human gums 
in connection with the manufacture of artificial dentures.” 

NEW MEXICO 

New Mexico Statutes, 1941, Annotated, Official Edition, 
Volume 4, Chapter 51, Sections 401-416. Dentistry. * 1 Sec¬ 
tion 412. Practice of dentistry defined. Exceptions from 
Act. Any person shall be regarded as practicing dentistry 
within the meaning of this Act, who shall treat any of the 
diseases of the oral cavity, teeth, gums, maxillary bones, 
extract teeth, or shall prepare or fill cavities in human teeth, 
correct malposition of teeth or jaws, or supply artificial 
teeth as substitutes for natural teeth, or any other practice 
included in the curricula of recognized dental colleges.” 

NEW YORK 

McKinney f s Consolidated Laws of New York, Annotated, 
Book 16, Part 2. Education. Law. Sec. 3501 to End. Ar¬ 
ticle 133—Dentistry. “Section 6601. Definitions ... 2. 
Practice of dentistry. A person practices dentistry within 
the meaning of this article, who holds himself out as being 
able to diagnose, treat, operate, or prescribe for any dis¬ 
ease, pain, injury, deficiency, deformity, or physical con¬ 
dition of the human teeth, alveolar process, gums, or jaws, 
and who shall either offer or undertake by any means or 
method to diagnose, treat, operate, or prescribe for any 
disease, pain, injury, deficiency, deformity, or physical con¬ 
dition of the same; or who, except on the written prescrip¬ 
tion of a duly licensed and registered dentist and by the 
use of impressions or casts made by a duly licensed and 
registered dentist, shall directly or indirectly by mail, car¬ 
rier, personal agent, or by any other method, furnish, sup¬ 
ply, construct, reproduce, or repair prosthetic dentures, 
bridges, appliances or other structures to be used and worn 
as substitutes for natural teeth; or who shall place such 
substitutes in the month 1 and/or adjust the same.” 

1 So in original. Probably should read “mouth”. 
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NORTH CAROLINA 

General Statutes of North Carolina, 1942, Volume 3, 
Chapter 90, Sections 22-48. Dentistry. “Section 29 . . . 
the following practices . . . shall however be exempt from 
the provisions of this article. . . . 

(f) The making, either npon written orders, prescrip¬ 
tions, casts, models or impressions furnished by a duly 
licensed dentist of artificial restorations, substitutes, ap¬ 
pliances or materials for the correction of disease, loss, 
deformity, malposition, discoloration, fracture, injury to 
the jaws, teeth, lips, gums, cheeks, palate or associate tis¬ 
sues or parts.’’ 

37 NORTH DAKOTA 

North Dakota Revised Code of 1943, Chapter 43, Sections 
0801-0827. Dentists. “Section 0801 . . . 

1. ‘Practicing dentistry’ shall mean: . . . 

(6.) Replacing lost teeth by artificial ones; . . . 

Section 0802. Exceptions From Regulations of Chapter. 
The provisions of this chapter shall not apply to the fol¬ 
lowing persons: 

1. Nonlicensed persons doing mechanical work upon 
inert matter in dental offices and laboratories;” 

OHIO 

Page’s Ohio General Code, Annotated, Volume 1A, Page 
298. “Section 1329. (Who shall be regarded as engaged in 
practice of dentistry; terms defined). Any person shall be 
regarded as practicing dentistry, within the meaning of this 
act, who . . . shall construct, supply, reproduce or repair 
any prosthetic denture, bridge, artificial restoration, ap¬ 
pliance or other structure to be used or worn as a substitute 
for natural teeth, except upon the order or prescription of 
a licensed dentist and constructed upon or by the use of 
castes or models made from an impression taken by a li¬ 
censed dentist, or who shall advertise, offer, sell or deliver 
any such substitute or the services rendered in the con- 
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struction, reproduction, supply or repair thereof to any 
person other than a licensed dentist, or who places or ad¬ 
justs such substitute in the oral cavity of another.’’ 

OKLAHOMA 

Oklahoma Statutes, Annotated, Title 59, Sections 271-325. 
Practice of Dentistry. “Section 271. Any person shall be 
regarded as practicing dentistry within the meaning of this 
act who ... supplies artificial substitutes for natural teeth; 
— or takes impressions of the teeth and jaw. .. . 

OREGON 

Oregon Compiled Laws, Annotated, Volume 4, Secondary 
Pocket Part 1944-47. Title 54, Healing Practitioners. 
Chapter 4. Dentists. “Section 401. What constitutes prac¬ 
tice of dentistry; application of statute. Any person shall 
be considered to be practicing dentistry within the meaning 
of this act who holds himself out as being able to diagnose, 
treat, operate or prescribe for any disease, pain, injury, 
deficiency, deformity or physical condition of the human 
teeth, alveolar process, gums or jaws, and who shall either 
offer or undertake by any means or methods to diagnose, 
treat, operate or prescribe for any disease, pain, injury, 
deficiency, deformity or physical condition of the same.” 

PENNSYLVANIA 

Pur don's Pennsylvania Statutes, Annotated, Titles 62- 
66. Page 193. “Section 121. Definitions. A person engages 
in the ‘Practice of Dentistry,’ within the meaning of this 
act, who diagnoses, treats, operates on, or prescribes for 
any disease, pain or injury, or regulates any deformity or 
physical condition, of the human teeth, jaws, or overlaying 
tissues, or who fits, constructs, and inserts any artificial 
appliance, plate, or denture for the human teeth or jaws, 
or who holds himself or herself out as being able or legally 
authorized to do so. . . . 

38 Section 130 . . . dental supplies. . . . Nothing con¬ 
tained in this Act shall be construed to prevent any 
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person, copartnership, association or corporation from 
manufacturing and furnishing to, or repairing for, licensed 
and registered dentists artificial teeth, crowns, bridges, 
prosthetic work, and regulating appliances, but it shall be 
unlawful and constitute the practice of dentistry for any 
person to fit, or attempt to fit, or to furnish to or repair for 
any other person artificial teeth, crowns, bridges, prosthetic 
work, or appliances.” 

RHODE ISLAND 

General Laws of Rhode Island, 1938, Chapter 279. Den¬ 
tists. “ Section 11. Any person shall be regarded as prac¬ 
ticing dentistry . . . who . . . supply and insert artificial 

teeth, crowns, or bridges as substitutes for natural teeth 
>» 

SOUTH CAROLINA 

Code of Laws of South Carolina, 1942. Volume 3. Civil 
Code. Article 9. Dentists and Dental Hygienists. “Section 
5194. Practice of dentistry defined. Any person shall be 
deemed to be practicing dentistry who uses the word ‘Den¬ 
tist,’ ‘Dental Surgeon’ or the letters ‘D.D.S.’, or other 
letters or titles in connection with his or her name which in 
any way represents him or her as engaged in the practice 
of dentistry, or who shall advertise, or permit to be adver¬ 
tised by sign, card, circular, handbill, newspaper or other¬ 
wise, that he or she can or will attempt to perform dental 
operations in the human mouth, teeth or jaws; or who shall 
diagnose or profess to diagnose, treat, or profess to treat 
any of the diseases or lesions of the human mouth, teeth, 
gums, maxillary bones, or shall extract teeth, or shall pre¬ 
pare or fill cavities in teeth, or shall correct malposition of 
the teeth or jaws, or shall supply artificial teeth for natural 
teeth, or shall administer anesthetics, general or local, or 
do any practice included in the curricula of recognized den¬ 
tal colleges; but nothing in sections 5193 to 5221 shall inter¬ 
fere with the regular licensed physician in regular practice 
of his profession, nor with the performance of mechanical 
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work upon inanimate objects only, by any person working 
in or operating a dental laboratory. (Italics supplied). 

Acts and Joint Resolutions. South Carolina, 1943. Page 
171. “AN ACT to Regulate the Construction, Sale and 
Offer for Sale of Artificial Teeth and Prosthetic Dental 
Appliances to to Provide Penalty for Violation of the Pro¬ 
visions Thereof. BE IT ENACTED by the General As¬ 
sembly of the State of South Carolina: SECTION 1. Per¬ 
sons in business of constructing or supplying dentures 
from casts or impressions other than licensed dentists not 
take impressions or casts of human mouth or teeth for den¬ 
tures. That it shall be unlawful for any person in this State, 
other than a person licensed to practice dentistry in this 
State, in the course of the conduct of a business of con¬ 
structing or supplying dentures from casts or impressions 
to take impressions or casts of the human mouth or teeth. 

“Section 2. Persons other than licensed dentists not con¬ 
struct dentures unless authorized. It shall be unlawful for 
any person in this State, other than a person licensed under 
the law of this State to practice dentistry, to construct, 
without the authorization or prescription of a person li¬ 
censed under laws of this State to practice dentistry, any 
such dentures. 

“Section 3. Not sell or offer for sale dentures made in 
violation of Sections 1 and 2 hereof. It shall be unlawful 
for any person to sell or offer for sale in this State any 
dentures from impressions or casts when such impressions 
or casts shall have been made contrary to the provisions of 
Section 1 of this Act, or, when such dentures shall have been 
made contrary to the provisions of Section 2 of this Act. 

“Section 4. Dentures defined. As used in this Act, the 
word ‘dentures’ shall be construed to mean a set of artificial 
teeth or any prosthetic dental appliances. 

“Section 5. Penalties. Any person violating any pro¬ 
vision of this Act shall be guilty of misdemeanor and pun¬ 
ished by fine of not more than One Thousand ($1,000.00) 
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Dollars or imprisonment for not more than one year or 
both. 

39 “Section 6. Repeal. All Acts or parts of Acts in¬ 
consistent herewith are hereby repealed. 

“Section 7. Time effective. This Act shall take effect 
upon its approval by the Governor.” 

South Carolina Acts, 1946, No. 864. An Act To Regulate 
The Practice of Dental Laboratory Technicians And Ap¬ 
prentices. “Section 1. Not practice as dental laboratory 
technician without certificate of registration. . . . 

“Section 2. Practice of dental laboratory technician de¬ 
fined.—Any one or combination of the following practices 
shall constitute a practice of Dental Laboratory Technician 
in the purview of this Act: (9) The fabrication of prosthetic 
dental appliances, such as the use of gold, other metals, or 
combination of metals, plastic, porcelains, artificial teeth 
or other materials in the manufacture of appliances worn 
in the oral cavity, replacing teeth and tissue or worn on or 
around the teeth.” 


SOUTH DAKOTA 

South Dakota Code of 1939, 1 . Chapter 27.06. DEN¬ 
TISTRY. “Section 27.0601. Dentistry defined: exceptions 
from regulation. Every person shall be deemed to be prac¬ 
ticing dentistry . . . who is a manager, proprietor, opera¬ 
tor, or conductor of a place where the practice of dentistry 
is carried on, or who performs or holds himself out to the 
public in any manner that he will perform dental operations 
of any kind, or who diagnoses or treats diseases, lesions, 
malocclusion, or malposition of the human teeth or jaw 
mechanically or medically or by the use of X-ray, or who 
attempts to correct malpositions thereof, or who attempts 
to perform any operation incident to the replacement of the 
teeth, or who uses the word ‘dentist,’ ‘dental surgeon,’ or 
the letters ‘D.D.S.,’ ‘D.M.D.,’ or any other letters or titles 
in connection with his name which in any way represent him 
as being engaged in the practice of dentistry, whether for a 
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fee, gift, compensation, or reward, or in expectation there¬ 
of, paid or to be paid either to himself or to another person, 
or gratuitously, except that this section shall not apply to: 

(1) The construction, making alteration or repairing of 
bridges, crowns, dentures, or other prosthetic appliances or 
orthodontic appliances when the casts or impressions for 
work have been made or taken by a licensed dentist. A 
written authorization signed by a licensed dentist must ac¬ 
company the order for such work, or such work must be 
performed in the office of a licensed dentist under his direct 
supervision. The burden of proving such written authoriza¬ 
tion or direct supervision shall be upon the person charged 
with the violation of this chapter.’’ 

TENNESSEE 

Williams* Tennessee Code Annotated, 1934, Volume 4, 
Chapter 4. Regulation of the Practice of Dentistry. “ Sec¬ 
tion 6969.20. Practicing Dentistry defined. . . . Any per¬ 
son shall be regarded as practicing dentistry . . . who 
shall . . . supply artificial teeth as substitutes for natural 
teeth. ... 

TEXAS 

Vernon’s Texas Civil Statutes, Volume 13, Chapter 9 . 
Dentistry. “Article 4551a. Persons regarded as practicing 
dentistry. Any person shall be regarded as practicing den¬ 
tistry within the meaning of this chapter: 

1. "Who publicly professes to be a dentist or dental sur¬ 
geon, or who represents himself as being able to diagnose, 
treat, removes stains or corrections from teeth, operate or 
prescribe for any disease, pain, injury, deficiency, deform¬ 
ity or physical condition of the human teeth, alveolar 
process, gums or jaws. 

2. Who shall offer or undertake, by any means or 
40 methods whatsoever to diagnose, treat, remove 
stains or corrections from teeth, or shall treat, op¬ 
erate, or prescribe, by any means or methods, for any 


76 


disease, pain, injury, deficiency, deformity or physical con¬ 
dition of the human teeth, alveolar process, gums or jaws 
and charge therefor, directly or indirectly, money or other 
compensation.” 

UTAH 

Utah Code Annotated, 1943, Volume 4, Title 79, Chapter 
6. Dentists. “Section 79-6-7. Any person shall be held to 
be practicing dentistry . . . who shall. . . undertake ... to 
supply artificial teeth as substitutes for natural teeth, or to 
take impressions of the teeth or jaws. . . . But nothing in 
this Title shall prohibit an unlicensed person from perform¬ 
ing merely mechanical work upon inert matter in a dental 
office or laboratory, under the authorization and responsi¬ 
bility of a licensed and registered dentist. ...” 

VERMONT 

i Vermont Public Laws, 1933. Chapter 289. Practice of 
Dentistry and Dental Hygiene. “Section 7514. A person 
who ... replaces lost teeth by artificial ones.”... 

VIRGINIA 

Virginia Code of 1942 Annotated. Chapter 69. Regulat¬ 
ing the Practice of Dentistry. “Section 1640. Practice of 
Dentistry. Defined. Any person shall be deemed to be prac¬ 
ticing dentistry who . . . shall take impressions or shall 
supply artificial teeth as substitutes for natural teeth, or 
shall place in the mouth and adjust such substitutes, or do 
any practice included in the curricula of recognized dental 
colleges. . . . Nothing in this Section shall interfere with 
the performance of mechanical work, on inanimate objects 
only, for licensed dentists, by any person employed in or 
operating a dental laboratory.” . . . (Italics supplied.) 

WASHINGTON 

Remington's Revised Statutes of Washington, 1940 An¬ 
nual Pocket Part for Volume 10. “Section 10030-1. Prac¬ 
tice defined. Any person shall be regarded as practicing 
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dentistry . . . who . . . shall . . . supply artificial teeth as 
substitutes for natural teeth. . . . Provided further, that 
nothing in this Act shall prohibit any person from per¬ 
forming mechanical work on inert matter.” 

WEST VIRGINIA 

West Virginia Code of 1943, Annotated. Chapter 30, Ar¬ 
ticle 4. Dentists and Dental Hygienists. “Section 2877. 
Who Deemed Practitioner of Dentistry; limitations of Ar¬ 
ticle. Any person shall be regarded as practicing den¬ 
tistry . . . who . . . shall supply artificial teeth as substi¬ 
tutes for natural teeth ... or perform any other work 
included in the curricula of recognized dental colleges. . . . 
Provided, however, That this section ... (2) shall not 
apply to the construction, alteration, or repair, or bridges, 
crowns, dentures or other prosthetic or orthodontic appli¬ 
ances when the casts or impressions for such work have 
been made or taken by a licensed dentist; Provided, how¬ 
ever, that a written authorization signed by a licensed den¬ 
tist must accompany the order for such work, or such work 
must be performed in the office of a licensed dentist under 
his direct and personal supervision; and provided further, 
that such prosthetic or orthodontic appliance shall not be 
advertised or sold directly or indirectly, to the public by 
the dental technician or dental laboratory either as prin¬ 
cipal or agent. The burden of providing either such writ¬ 
ten authorization, or proof of direct and personal super¬ 
vision, shall be upon the person charged with the violation 
of this article.” 

41 WISCONSIN 

Wisconsin Statutes , 1945, Chapter 152, Dentistry, Sec¬ 
tion 152.02 Practice. Practicing dentistry includes one 
“who except on written by a duly licensed and practicing 
dentist, shall directly or indirectly by mail carrier, person 
or any other method, furnish, supply, construct, reproduce 
or repair prosthetic dentures, bridges, appliances or other 
structures to be worn as substitutes for natural teeth; or 
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who shall place such substitutes in the mouth directly or 
indirectly, or adjust the same ... or who engages in any 
of the practices included in the curricula of recognized den¬ 
tal schools or colleges. . . . 

A dental laboratory or dental laboratory technician may 
construct appliances or restorations for licensed dentists 
in a dental office or mechanical dental laboratory, only pro¬ 
vided such appliances or restorations are constructed for 
a licensed dentist upon receipt of impressions or measure¬ 
ments supplied with directions and prescription from such 
licensed dentist, provided, that such appliances or restora¬ 
tions or the services rendered in the construction, repair 
or alteration thereof shall not be advertised, sold or de¬ 
livered, directly or indirectly, to the public by the dental 
laboratory or dental laboratory technician as principal or 
agent.” 

WYOMING 

Wyoming Compiled Statutes , 1945, Annotated, Official 
Edition, Volume 3. “Section 37-1113. Definition of den¬ 
tistry. Any person shall be considered to be practicing den¬ 
tistry ... who shall... perform any operation that comes 
within the prescribed course of dentistry as taught by the 
recognized dental colleges.... 

Section 37-114 Employment of laboratory technicians— 
Supervision by dentist—Work on patients prohibited— 
Dentists may employ one or more laboratory technicians 
who shall work only under the direction and supervision 
of such dentists, and who shall, under no circumstances, 
be permitted to do any work upon any patient. Labora¬ 
tory technicians shall not be allowed to do laboratory 
work of any kind, except for dentists duly licensed to 
practice.” 
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42 Filed Jnl. 2,1948. Harry M. Hull, Clerk. 

IN THE DISTRICT COURT OP THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

United States Dental Company, 

A Corporation, 

Plaintiff 


v. 

Tom C. Clark, Attorney General 
of the United States, 

Defendant 

Civil Action No. 33558 

MOTION TO DISMISS 

Comes now the defendant in the above entitled cause 
and by his attorney, the United States Attorney, moves 
this court to dismiss the complaint herein, for: 

The complaint fails to state a cause of action upon which 
relief may be granted. 

/s/ George Morris Fay, 

United States Attorney 

/s/ Ross O’Donoghue, 

Assistant United States Attorney 

Certificate of Service 

I certify that service of the foregoing Motion to Dismiss 
with Points and Authorities in Support thereof, has been 
made upon the plaintiff by mailing a copy thereof to his 
attorney, James R. Kirkland, Esquire, 133 National Press 
Building, Washington 4, D. C., this 30th day of June, 1948. 

/s/ Ross O’Donoghue, 

Assistant United States Attorney 
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43 Filed Jul. 2, 1948. Harry M. Hull, Clerk. 
in the district court of the united states 

FOR THE DISTRICT OF COLUMBIA 

! 

United States Dental Company, 

A Corporation, 

Plaintiff 

v. 

Tom C. Clark, Attorney General 
of the United States, 

Defendant 

Civil Action No. 33558 

POINTS AND AUTHORITIES IN SUPPORT 
OF MOTION TO DISMISS 

i 

Plaintiff’s complaint asks for a declaratory Judgment 
against the Attorney General declaring the Federal Den¬ 
ture Act of December 24, 1942 (56 Stat. 1087, 18 U. S. C., 
Sec. 420, f, g, h (Supp. 1946)) unconstitutional and that the 
Act does not prohibit the shipment of dentures in inter¬ 
state commerce. The Act itself is short and is therefore set 
forth here in its entirety: 

“It shall be unlawful, in the course of the conduct of 
a business of constructing or supplying dentures from 
casts or impressions sent through the mails or in inter¬ 
state commerce, to use the mails or any instrumentality 
of interstate commerce for the purpose of sending or 
bringing into any State or Territory the laws of which 
prohibit— 

(1) the taking of impressions or casts of the human 
mouth or teeth by a person not licensed under the laws 
of such State or Territory to practice dentistry; 

(2) the construction or supply of dentures by a per¬ 
son other than, or without the authorization or pre¬ 
scription of, a person licensed under the laws of such 
State or Territory to practice dentistry; or, 

(3) the construction or supply of dentures from im¬ 
pressions or casts made by a person not licensed under 
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the laws of such State or Territory to practice den¬ 
tistry, any denture constructed from any cast or im¬ 
pression made by any person other than, or without 
the authorization or prescription of, a person licensed 
under the laws of the State or Territory into which 
such denture is sent or brought to practice dentistry.’’ 

All of the issues raised in the present case have 
44 hitherto been decided in a case involving the same 
plaintiffs. United States v. Margaret M. Johnson 
and Mary E. Layton , Doing Business as United States Den¬ 
tal Company , and Voyle Clark Johnson, reported sub . nom. 
United States v. Johnson , 149 F. (2d) 53 (C. C. A. 7th, 
1945), cert, denied 326 U. S. 722. That was a criminal prose¬ 
cution in which the present plaintiff or its predecessors in 
business were charged with violation of the Federal Den¬ 
ture Act by shipping dentures in interstate commerce to 
the states of Wisconsin, Michigan and Indiana. That the 
present contentions were there determined is apparent 
from the opinion in that case: 

“The gist of appellants’ contentions is that there 
can be no violation of a valid statute where their cus¬ 
tomers make impressions of their own mouths, and ap¬ 
pellants receive such impressions through the mail, and 
then construct the artificial teeth therefrom, and mail 
them back to the customer. 

“Secondly, it is argued, if such action be construed 
to violate the Acts quoted above, then the Acts must be 
condemned because no statute may constitutionally 
prevent a person from taking an impression of his own 
mouth. Thirdly, the statutes are unconstitutional be¬ 
cause they unduly restrict the operation of a dental 
laboratory to making dentures from casts made by 
licensed dentists. It is argued such a statute is a denial 
of an individual’s right to do business. Appellants 
assert that they rely on the Fifth and Fourteenth 
Amendments to the Federal Constitution. 

“We deem it unnecessary to dwell at length on any 
of appellants’ contentions. Conceding for the purpose 
of this appeal that no law which prohibits a person’s 
making an impression of his own mouth could be con- 
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stitutional, appellants here went much further. In 
doing so, they ran directly into statutes which were 
valid. 

“We are not as willing as appellants to underesti¬ 
mate—or repudiate a censure—the value of a dentist’s 
services, nor the necessity for their state licensing to 
insure a reasonable standard of dental skill and knowl¬ 
edge. The states of Indiana, Michigan, and Wisconsin 
(inter alia) have seen fit, in the wisdom of their legis¬ 
lators, to protect their citizenry from the lay public’s 
practice of dentistry. The Federal Government has 
cooperated and endeavored to bolster the states’ policy 
by the passage of the Act prohibiting exportation of 
dentures to a state which prohibits dentures made by 
lay folks without expert dental supervision, from being 
made and sold. 

45 “Appellants fail to see, or profess not to see, 
the necessity for intelligent and skilled construction 
of artificial teeth. To the open-minded, the wisdom of 
this kind of legislation seems quite obvious. It falls 
within the category of legislation for the public health 
which is a prime, as well as a worthy, purpose of gov¬ 
ernment That the Federal Government, under its 
interstate commerce power may aid such state legis¬ 
lation, is not debatable. Such legislation is constitu¬ 
tionally unchallengeable. 

“The judgment is affirmed.” 

It is well settled that even where a case is merely pend¬ 
ing involving approximately the same issues or parties, an 
action for a declaratory judgment does not lie; but espe¬ 
cially is this true when the other case has proceeded to 
judgment Borchard Declaratory Judgments, 350-1 (2d 
edition 1941): 

“Where an action or proceeding is already pending 
in another forum involving the same issues, it is mani¬ 
festly unwise and unnecessary to permit a new petition 
for a declaration to be initiated by the defendant or the 
plaintiff in that suit. This rule embraces not only cases 
where the identical issues between the same parties are 
sub judice, but also possibly cases in which the issues 
only are identical but not the parties. It would include 
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cases in which the petitioner for a declaration should 
legitimately be relegated to advance his claim or as¬ 
sertion as a defense to the action at law, natnrally only 
nnder circumstances where that is possible in a pend¬ 
ing suit. It would necessarily cover cases where the 
issue has already been decided, so that it is actually 
moot if not res judicata.” 

“Relation to Prior Judgments. It is sometimes said 
that a final judgment cannot be reopened or challenged 
by a declaratory action, and some courts have gone so 
far as to say that it cannot be clarified by a collateral 
action for a declaratory judgment. Thus, a judgment 
sustaining an order of a fire marshal directing demoli¬ 
tion of petitioner’s house as a fire hazard cannot be 
collaterally attacked by a new action for a declaration 
that the statute authorizing the order was unconstitu¬ 
tional (Lambert v. Smith, 23 N. E. (2d) 430, Ind. 1939). 
This would be merely an evasion of the statutory 
method of appeal or an attempt to obtain a review of 
an unappealable judgment, and cannot of course be 
tolerated. Nor can the validity of the judgment of a 
court of coordinate jurisdiction be reviewed by a dec¬ 
laratory judgment. Perhaps it goes without saying 
that the declaratory action is not a substitute for a new 
trial or for an appeal from a former judgment decid¬ 
ing identical issues or issues which the court believes 
were necessarily passed upon.” p. 355. 

46 The following cases support the opinion of this 
leading text book on the subject: 

Ladner v. Siegal, 294 Pa. 368,144 A. 274 (1928). Plaintiff 
sought a construction of an equitable decree by way of 
declaratory judgment In dismissing petition, the court 
said: 


“. . . If such a proceeding was to be countenanced, 
then approval would be given in any like equity case 
to have a determination as to whether the court’s order 
should be held ineffective, under stated facts depending 
on contingent and future events, with resulting con¬ 
fusion, and the decree would lack the finality which is 
contemplated in law. If petitioners believe the opera¬ 
tion intended to be unobjectionable under the order 
made, they may proceed at their own risk. Until this 
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is done, the court is in no position to determine the 
exact facts involved, . . . The Act of 1923 was not 
designed to secure interpretation of judicial decrees 
already entered.” 

See also City of Williamsport v. Williamsport Water Com¬ 
pany, 150 A 652, 654 (Pa. 1930). 

Kings County Trust Co. v. MelviUe, 127 Misc. Rep. 374, 216 
N.Y.S.278: 

“... the court is asked to review and determine the 
validity of a court of coordinaate jurisdiction. In ef¬ 
fect, it is asked to act in the capacity of an appellate 
court. This is contrary to fundamental principles and 
is entirely beyond the purpose and scope of the pro¬ 
vision authorizing declaratory judgments.” 

Back’s guardian et al. v. Bar do, Ky . 1930, 27 S. W. 2d 960, 
963: 


“. . . Were we to hold that a proceeding under the 
Declaratory Judgment Act would lie for the purpose 
of determining whether a prior judgment in an action 
or proceeding between the same parties was proper, or 
the proceedings leading up to the judgment were reg¬ 
ular, it would result in ignoring the prior judgment. 
. . . The purpose of the Declaratory Judgment Act 
was to have a declaration of rights not theretofore 
determined, and not to determine whether rights there¬ 
tofore adjudicated had been propertly adjudicated.” 

See also Shearer et al. v. Becker, (Ky. 1925) 269 S. W. 543. 

Lambert v. Smith, (Ind. 1939) 23 N. E. 2d 430,431: 

* 4 Giving this section the broadest possible interpre¬ 
tation and conceding that in a proper case a party may 
have a declaration of rights, status, or other legal re¬ 
lations under a judgment, we are convinced that such 
statute may not be utilized to assert the invalidity of 
a judgment To permit such would amount to a col¬ 
lateral attack.” 

47 Phelps County v. City of Holdrege, (Nebraska 1937) 
274 N.W. 483, 484: 
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. . It was not intended as a substitute for a new 
trial or appeal; or as a method of destroying a proper 
exercise of power in a former action; or as authority 
for a second trial by the same parties on identical is¬ 
sues in different forums; or as justification for an 
unnecessary decision; or as approval of collateral 
attacks on former adjudications.” 

As in the case of Helco Products Co. v. McNutt et al., 
78 U. S. App. D. C. 71, 73,137 F. (2d) 681 (1943), plaintiff 
urges on the one hand that the law absolutely forbids the 
shipment of dentures in interstate commerce (Paragraphs 
12 and 22 of Complaint) and on the other, (Paragraphs 24b 
and c of Complaint) contends that no shipment by it would 
violate any part of the Act. In those circumstances this 
Court said: 

“... The language of appellant’s contention in this 
respect is phrased with interesting disingenuity. It 
urges its right to a judgment declaring that its pro¬ 
posed business activity will not constitute a violation 
of the law, while in the same breath it asserts the 
mandatory duty of the Attorney General to prosecute 
it for violating the law. 

“It does not appear just how far appellant would 
carry its argument concerning the threat of prosecu¬ 
tion which, it says, is implicit in the statute by reason 
of its civil and criminal sanctions. Here again the 
argument reduces itself, very quickly, to an absurdity. 
Certainly such sanctions are convincingly present in 
laws proscribing homicide and robbery. But, pre¬ 
sumably, it would not be seriously contended that one 
who contemplated killing another, or taking his prop¬ 
erty, could establish his right to a declaratory judg¬ 
ment, upon a hypothetical case of murder or robbery, 
by requesting in advance the advice of a grand jury 
or the attorney general. The fact that one wants or 
needs legal advice is not sufficient.” 

See also McKee v. Rudolph , 56 App. D. C. 207, 12 F. 2d 
148, cert. den. 273 U. S. 710 (1926). 


86 


CONCLUSION 

The same issues presented by substantially the same 
parties have been passed upon by another court of compe¬ 
tent jurisdiction. An Appeal was taken to the Seventh 
Circuit Court of Appeals where the issues involved here 
were considered and decided adversely to the plain- 

48 tiff. A petition for certiorari was presented to the 
Supreme Court and denied. The issues here are vir¬ 
tually res judicata and no collateral attack should be per¬ 
mitted. 

Therefore the complaint should be dismissed. 

/s/ George Morris Fay, 

United States Attorney 
/s/ Ross O’Donoghue, 

Assistant United States Attorney 

49 Filed Sept. 16,1948. Harry M. Hull, Clerk. 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

United States Dental Company, 

A Corporation, 

Plaintiff , 

v. 

Tom C. Clark, Attorney General 
of the United States, 

Defendant. 

Civil Action No. 33,558. 

POINTS AND AUTHORITIES IN OPPOSITION TO 
MOTION TO DISMISS 

Law of the Case 

Plaintiff’s second amended complaint completely states 
a cause of action in accordance with an Order of the United 
States Court of Appeals for the District of Columbia, dated 
January 8,1948, wherein that Honorable Court, had stated 
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that the only question on appeal between the parties hereto 
was whether the amended complaint filed in the District 
Court stated a cause of action. The Court had remanded 
the case to permit plaintiff to file the second amended com¬ 
plaint. 

The law of the case was settled by an extraordinary con¬ 
ference in the United States Court of Appeals for the Dis¬ 
trict of Columbia on Tuesday, December 30,1947, with the 
members of the Court who heard the argument on appeal, 
together with the opposing attorneys. The Court, speaking 
* through Chief Justice Harold Stephens, pointed out that 
the Government’s arguments and brief had not adequately 
touched upon the question of whether the amended com¬ 
plaint stated a cause of action. The Court also pointed out 
that in the second argument in the Government’s brief 
wherein it was contended that the matter lay within the 
discretion of the Trial Court that the Government had as¬ 
sumed that there was a finding by the Trial Court, which 
had not occurred. The Court then indicated that the Gov¬ 
ernment should have set forth the requisites for a 
50 declaratory judgment and shown wherein the allega¬ 
tions failed to state such a cause of action. 

The Court also pointed out that the Plaintiff-Appellant’s 
brief was not complete on the question of whether a cause 
of action had been stated and suggested that the following 
would be important points: 

1. The complaint did not set up the applicable terms 
of a declaratory judgment, nor the terms of the con¬ 
tracts, and there was no averment that the plaintiff 
believed that it was being prohibited or threatened in 
carrying out those contracts. 

2. That the dates of the incompleted contract orders 
were ambiguous and that there were no allegations as 
to where the orders were to be shipped and no allega¬ 
tions that the plaintiff was ready, willing and able to 
comply with the contracts. 

3. Repair orders—that there were no allegations as 
to the States or places where the orders were to be 
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sent and no allegations that the Denture Act would 
prevent such shipments. 

4. Denture relining shipments—that the complaint 
was largely one of conclusions; that there were no al¬ 
legations that plaintiff made relining material and no 
allegation that it was prevented from making such 
shipments. 

5. That the statutes of the States listed in Ihe 
amended complaint had not been set forth as exhibits. 

6. That on the matters of the constitutionality, par¬ 
ticularly its retroactive effect, there was no allegation 
that it was being applied retroactively. 

7. That on the matter of the constitutionality, par¬ 
ticularly that the statute deprived the appellant of the 
protection of its property and invaded the customers 
rights, the complaint did not describe what actions 
were unconstitutional nor did it state what the Attor¬ 
ney General threatened so as to make his actions un¬ 
constitutional. 

8. That with regard to the action of the Post Office 
Department, it appeared that the allegations were set 
out to show harrassment although there was no alle¬ 
gation to such effect. 

9. That with regard to the practice of dentistry in 
the States set forth in the pleadings, that none of the 
provisions of the statutes of those States had been set 
forth. 

10. That with regard to the indictment, there was no 
reference to any attempt retroactively to punish plain¬ 
tiff and that the reference to the indictment appeared 

not to be involved in the current issue. 

51 11. That with regard to the affidavit of one Mary 

Layton, it appeared to have been filed between the 
time of the filing of the original and the time for filing 
of the amended complaint and that in the amended 
complaint it was not referred to nor incorporated 
therein, nor was it pointed out in what manner it bore 
upon the issue of the case. 

With these very constructive suggestions in mind, coun¬ 
sel for plaintiff filed the second amended complaint and 
incorporated therein every feature which the Court of Ap- 
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peals had commented on, and, accordingly, the law of the 
case is that the second amended complaint states a cause 
of action. 

General 

In its present form the Government’s motion to dismiss 
is similar to a common law demurrer. In this regard, all 
facts well pleaded are assumed to be true and the function 
of the motion is to determine whether the complaint states 
a cause of action. The Government in its present memo¬ 
randum of points and authorities has committed its pre¬ 
vious error of assuming that there has been a finding of 
fact, has pitched its argument entirely upon one case and 
the comments of a leading authority on the subject of dec¬ 
laratory judgments. There has been no argument in line 
with the order of the United States Court of Appeals and 
well there may not be, since, as a pleading, the complaint 
is invulnerable. 

In the most outstanding and authoritative treatise on the 
subject Professor Edwin Borchard, in his book entitled 
“Declaratory Judgments,” 2nd Ed., 1941, pages 29-36, as^ 
summarized by plaintiff’s counsel, sets forth the following 
conditions as requisite for a declaratory judgment: 

a. The requisites of justiciability must be present; 
that the usual conditions of an ordinary action must be 
set forth except that accomplished physical injury need 
not necessarily be alleged. 

b. The action must be adversary in character; that 
there must be a controversy between plaintiff and de¬ 
fendant, i.e., conflicting interests. 

52 c. Legal interests must be involved; that the plain¬ 
tiff shoul dhave a protectible interest for a cause of 
action. 

d. Ripeness of issue. The matter must not be ficti¬ 
tious, hypothetical, academic or dead. 

In his book entitled 4 4 Actions for Declaratory Judg¬ 
ments,” the author, Walter H. Anderson, at page 799, on 
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the subject of the construction and validity of criminal 
statutes stated the principle as follows: 

“A declaratory action is a proper remedy to test 
the validity of a criminal statute where it affects one 
in his trade, business or occupation. An action for 
declaratory judgment is maintainable to test the valid¬ 
ity of a penal statute, even after a criminal prosecution 
has been instituted thereunder. 

“A declaratory judgment should be used only to 
determine the validity of a penal statute or to construe 
it as it affects civil rights, status, or other legal rela¬ 
tions in an actual controversy. See U. S. — Packard 
v. Banton, 264 U. S. 140, 44 S. Ct. 257, 68 L. Ed. 596; 
Hvgrade Provision Co. v. Sherman, N. Y., 266 TJ. S. 
497, 45 S. Ct. 141 L. Ed. 402; Tyson & Bro. United 
Theatre Ticket Officers v. Banton, N. Y., 273 U. S. 418, 
47 S. Ct. 426, 71 L. Ed. 718, 58 A. L. R. 1236.” 

In the case of Employers’ Liability Assurance Corp. v. 
Rvan, 109 F. 2d 690 (C. C. A. 6, 1940), a question arose 
under an insurance policy as to whether required notice 
had been given by the insured to the carrier, and the Court 
dismissed a complaint for declaratory judgment. In revers¬ 
ing the District Court, the Appellate Court held: 

“The first question that concerns us is whether there 
was an actual controversy between the parties in the 
constitutional sense. Upon this question Aetna Life 
Insurance Co. v. Haworth, 300 U. S. 227, 57 S. Ct. 461, 
81 L. Ed. 617, 108 A. L. R. 1000, is controlling. The 
parties stand in adversary relationship. . . . Even 
were it possible to conceive that immunity from threat¬ 
ened liability is not a right, the statute, by its terms, 
empowers the court to declare not only rights, but 
‘other legal relations’ of any interested party petition¬ 
ing for the declaration, and as was also noted in the 
Cold Metal Process Case, supra, (C. C. A. 6,102 F. 2d 
105) its purpose is to provide a remedy to the chal¬ 
lenger of a right, who otherwise could not have his 
challenge adjudicated until his adversary took the 
initiative.” 
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As a rale, the mere enactment of a statute or ordinance 
imposing restraints and implying enforcement by prose¬ 
cuting officials threatens and hampers the plaintiff’s free¬ 
dom and percuniary interests, and creates that jus- 
53 ticiability of issue which necessarily becomes the 
ground work of an action for a declaratory judg¬ 
ment. See Terrace v. Thompson, 263 U. S. 197, 44 S. Ct. 15 
(wherein Butler, J., speaking for the Court, said “They are 
not obligated to take the risk of prosecution, fines, and im¬ 
prisonment and loss of property in order to secure an ad¬ 
judication of their rights.”); Pierce v. Society of Sisters, 
268 TJ. S. 510, 45 S. Ct. 571 (1925); Village of Euclid v. 
Ambler Kealty Co., 272 U. S. 365, 47 S. Ct. 114 (1926). 

In its present memorandum of points and authorities, the 
Government pitches its entire position on the contention 
that the case of United States v. Margaret M. Johnson and 
Mary E. Layton, Doing Business as United States Dental 
Company, and Voyle Clark Johnson, reported sub. nom. 
United States v. Johnson, 149 F. (2d) 53 (C. C. A. 7th, 
1945), cert. den. 326 U. S. 722, is conclusive of all the issues 
involved herein. As a matter of fact, it is because of the 
ambiguities, uncertainties a|nd the need of clarification 
growing out of that opinion that the current second 
amended complaint is presented for a declaratory judg¬ 
ment. 

The Government’s memorandum quotes excerpts from 
Professor Borchard’s “Declaratory Judgments,” 350-1 
(2d Ed. 1941) but, unfortunately, stops short in that trea¬ 
tise from continuing to quote on page 356 wherein Pro¬ 
fessor Borchard states as follows: 

“But this does not mean that when an error of ad¬ 
judication is the source of rights or contest, when it is 
not clear, or ambiguous, or when there is a question 
whether it is a judgment at all, its legal effects or con¬ 
struction cannot be placed at issue. (Citing cases.) ” 

In another chapter in his book entitled “Penal Legisla- 
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tion—Civil Adjudication of Criminal Prosecutions”— 
(chapter 3, p. 1021, 2d Ed.) Professor Borchard makes the 
following statement: 

“. . . Businessmen do not want to violate the law 
with its penalties. What they wish is a clarification, 
a guide to the meaning of the law, so that they may 
avoid breaking it. . . . 

“The substitution of the civil for the criminal forum 
in the adjudication of the validity of administrative 
controls and the legitimacy of business practice re¬ 
quires the making of a distinction between (a) offenses 
involving moral turpitude malum in se, where there 
54 is little or no question of what the criminal law pro¬ 
hibits and (b) business conducted by responsible men 
subject to the continuing regulations and prohibitions, 
statutory and administrative, of a public control sanc¬ 
tioned by criminal penalty, at most malum prohibitum, 
where there is grave uncertainty as to what practices 
the general terms of a law prohibit.” 

It is in this latter field that the present case is brought, 
since declaratory judgments involving the Federal Denture 
Statute are requested in connection with a general business 
of manufacturing teeth, together with the allied problems 
of running a dental laboratory, the conduct of which are 
seriously impaired by the hard and fast view taken by the 
Government. In the face of the decision of the Seventh 
1 Circuit, a declaratory judgment is the proper action. 

Conclusion 

Equity arose from the inflexibility and rigidity of the 
common law. After a merger of law and equity, there was 
a necessity for relief from the restrictions of equity and the 
i declaratory judgment followed in logical succession. (See 
Chicago Law Review, 1946, Vol. 18, No. 2, page 145.) 

The second amended complaint, governed by the law of 
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the case, states a cause of action and the government’s mo¬ 
tion to dismiss should be overruled. 

Respectfully submitted, 

/s/ James R. Kirkland, 

1366 National Press Building, 
Washington, D. C. 

/s/ Walter H. Maloney, 
Investment Building, 
Washington, D. C. 

/s/ Voyle Clark Johnson, 

30 North La Salle Street, 
Chicago, Illinois. 

Attorneys for Plaintiff. 

Receipt of a copy of the foregoing points and authorities 
in opposition to motion to dismiss is acknowledged this 
16th day of September, 1948. 

/s/ Ross O’Donoghue, 

Asst. United States Attorney. 

55 Filed Nov. 22, 1948. Harry M. Hull, Clerk. 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

United States Dental Company, 

A Corporation, 

1555 Milwaukee Avenue, 

Chicago, Illinois, 

Plaintiff, 


v. 

\ 

Tom C. Clark, Attorney General 
of the United States, 
Defendant. 


Civil Action No. 33,558. 


94 


OEDEB 

This case having come on to be heard upon defendant’s 
motion to dismiss the complaint, and upon consideration of 
the points and authorities filed herein by both parties and 
upon consideration of the argument of counsel, and it ap¬ 
pearing to the court that the complaint fails to state a cause 
of action upon which relief may be granted, it is by the court 
this 22nd day of November, 1948, 

ORDERED, that the above entitled complaint be and 
the same is hereby dismissed. 

Edward A. Tamm, 
Judge. 

Certificate of Service 

I hereby certify that service of the foregoing order has 
been made by mailing a copy thereof to the plaintiff’s at¬ 
torney, James R. Kirkland, Esquire, 1366 National Press 
Building, Washington, D. C., this 18th day of November, 
1948. 

/s/ Ross O’Donoghue, 

Asst. United States Attorney. 

56 Filed Dec. 3, 1948. Harry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

United States Dental Company, 

Plaintiff, 

v. 

Tom C. Clark, Attorney General 
of the United States, 

Defendant. 

Civil Action No. 33,558. 

Washington, D. C., 

Wednesday, November 17, 1948. 

The above-entitled matter came on for hearing at 1:45 
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o’clock p.m., Wednesday, November 17, 1948, in the United 
States District Court for the District of Columbia, in the 
Court House in the City of Washington, District of Co¬ 
lumbia, 

BEFORE: 

Honorable Edward A. Tamm, Judge, United States Dis¬ 
trict Court for the District of Columbia. 

APPEARANCES: 

James R. Kirkland, Esquire, on behalf of Plaintiff; 

Ross O’Donoghue, Assistant United States Attorney, on 
behalf of Defendant. 

57 OPINION OF COURT 

Tamm, J. : The Court has delayed its consideration mo¬ 
mentarily in order to review the case of Watson v. Buck, 
313 U. S. 387, which appears to be the leading case you cite 
in points and authorities in support of your first motion 
to dismiss. It appearing to the Court from a review of the 
available decisions that declaratory judgment has been re¬ 
peatedly held not to be applicable to cases in which funda¬ 
mentally the plaintiff desires legal advice, the Court feels 
fundamentally that that is the situation which confronted 
the present plaintiff. 

In addition, in attempting to apply the opinion in Watson 
v. Buck to the situation here the Court points out that the 
Supreme Court stated, at page 402 of the cited opinion, that 
in “Passing upon the possible significance of the manifold 
provisions of a broad statute in advance of efforts to apply 
the separate provisions is analagous to rendering an ad¬ 
visory opinion upon a statute or a declaratory judgment 
upon a hypothetical case.” 

The Court believes that the facts in this case are such as 
to require the Court to grant the defendant’s motion to dis¬ 
miss the complaint. 

Mr. Kirkland : We give notice of appeal, if your Honor 
please. 

Mr. O’Donoghue: I will present an Order, your Honor. 
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58 CERTIFICATE OF COURT REPORTER 

I, Ralph E. Minier, an official reporter for the United 
States District Court for the District of Columbia, do here¬ 
by certify that the foregoing is the official transcript of the 
Opinion of the Court in the above-entitled cause. 

/s/ Ralph E. Minder, 

Official Court Reporter. 

59 Filed Nov. 23, 1948. Harry M. Hull, Clerk. 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

United States Dental Company, 

A Corporation, 

Plaintiff , 


v. 

Tom C. Clark, Attorney General 
of the United States, 

Defendant . 

Civil Action No. 33,558. 

NOTICE OF APPEAL 

Notice is hereby given this 22nd day of November, 1948, 
that United States Dental Company, a Corporation, 1555 
Milwaukee Avenue, Chicago, Illinois, Plaintiff, hereby ap¬ 
peals to the United States Court of Appeals for the District 
of Columbia from the judgment of this Court entered on the 
22nd day of November, 1948, in favor of Tom C. Clark, 
Attorney General of the United States, Defendant, against 
said Plaintiff in dismissing the second amended complaint 
for declaratory judgment and granting defendant’s motion 
to dismiss. 

/s/ James R. Kirkland, 

Attorney for Plaintiff. 
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Attorney to be notified: 

Ross 0 ’Donoghue, Esq., 

Assistant United States Attorney, 

Court House, 

Washington, D. C., 

Attorney for Defendant. 

60 Filed Nov. 23, 1948. Harry M. Hull, Clerk. 

IN THE UNITED STATES DISTRICT COURT 
POR THE DISTRICT OP COLUMBIA 

United States Dental Company, 

A Corporation, 

1555 Milwaukee Avenue, 

Chicago, Illinois, 

Plaintiff, 


v. 

Tom C. Clark, Attorney General 
of the United States, 

Defendant. 

Civil Action No. 33,558. 

DESIGNATION OF RECORD 

The Clerk of the Court will please designate the follow¬ 
ing record on appeal in the above-entitled cause: 

1. Original designation of record in the same cause and 
covered by Case No. 9484 in the United States Court of 
Appeals for the District of Columbia. 

2. Second Amended Complaint for Declaratory Judg¬ 
ment. 

3. Defendant’s Motion to Dismiss and Defendant’s 
Points and Authorities in Support of Motion to Dismiss. 

4. Plaintiff’s Points and Authorities in Opposition to 
Motion to Dismiss. 
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5. Order Granting Motion to Dismiss Second Amended 
Complaint. 

6. This Designation. 

/s/ James E. Kirkland, 

1366 National Press Bnilding, 
Washington 4, D. C. 

/s/ Walter H. Maloney, 
Investment Bnilding, 
Washington, D. C. 

61 Service of a copy of the foregoing Designation of 
Record is hereby acknowledged this 23rd day of No¬ 
vember, 1948. 

/&/ Boss O’Donoghtje, 

Assistant United States Attorney. 

Note to Clerk: 

Please omit formal preparation of the documents cov¬ 
ered in line one (1) of this Designation of Record for the 
reason that the Plaintiff herein proposes to move the United 
States Court of Appeals for the District of Columbia Cir¬ 
cuit to make a part of the record hereof the record pre¬ 
viously designated in Appelate case No. 9484 and to also 
include the brief in that Court heretofore filed by the 
Plaintiff. 

• /s/ James R. Kirkland, 

Attorney for Plaintiff Appellant. 
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62 Filed Dec. 3,1948. Harry M. Hull, Clerk. 

IN THE UNITED STATES DISTRICT COUBT 
POE THE DISTRICT OP COLUMBIA 

United States Dental Company, 

A Corporation, 

1555 Milwaukee Avenue, 

Chicago, Illinois, 

Plaintiff , 

v. 

Tom C. Clabk, Attorney General 
of the United States, 

Defendant. 

Civil Action No. 33,558. 

COUNTERDESIGNATION OF RECORD ON APPEAL 

Comes now the United States by its attorney, the United 
States Attorney, and designates the following portions of 
the record to be included in the record on appeal in the 
above-entitled case: 

1. Official reporter’s transcript of oral opinion of the 
trial court dismissing the second amended com¬ 
plaint. 

2. This counterdesignation of record. 

/s/ George Morris Fay, 

United States Attorney . 

/s/ John D. Lane, 

Assistant United States Attorney 

Certificate of Service 

I hereby certify that a copy of the foregoing counter¬ 
designation was served upon the plaintiff by mailing a copy 
thereof to his attorney, James R. Kirkland, Esq., National 
Press Building, Washington, D. C., this 3rd day of De¬ 
cember, 1948. /s/ John D. Lane, 

Assistant United States Attorney 
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63 Filed Dec. 3,1948. Harry M. Hull, Clerk. 

IN THE UNITED STATES DISTRICT COURT 
FOE THE DISTRICT OF COLUMBIA 

United States Dental Company, 

A Corporation, 

1555 Milwaukee Avenue, 

Chicago, Illinois, 

Plaintiff, 

v. 

Tom C. Clark, Attorney General 
of the United States, 

Defendant. 

Civil Action No. 33,558. 

ADDITIONAL DESIGNATION OF EECOED 

The Clerk of the Court will please designate the addi¬ 
tional following record on appeal in the above-entitled 
cause: 

1. Certified opinion of the Court rendered orally on No¬ 
vember 17,1948, as shown by the attached transcript certi¬ 
fied by the Official Court Reporter. 

2. This Additional Designation. 

/s/ James R. Kirkland, 

1366 National Press Building, 
Washington 4, D. C. 

i /s/ Walter H. Maloney, 

Investment Building, 
Washington, D. C. 

Service of a copy of the foregoing Additional Designa¬ 
tion of Record is hereby acknowledged this 3rd day of 
November, 1948. 

/s/ John D. Lane, 

Assistant United States Attorney 
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64 UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

United States of America, 

District of Columbia, ss: 

I, Harry M. Hull, Clerk of the United States District 
Court for the District of Columbia, do hereby certify the 
foregoing pages numbered 1 to 63, both inclusive, to be a 
true and correct transcript of the record according to the 
designations filed by counsel in the case of the United 
States Dental Company, A Corporation, Plaintiff, versus 
Tom C. Clark, Attorney General of the United States, 
Defendant, Civil Action No. 33,558, as the same remains 
upon file and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto sub¬ 
scribe my name and affix the seal of said Court, 
[Seal] at the City of Washington, in said District, this 
8th day of December, 1948. 

HARRY M. HULL, Clerk, 

By /s/ Robert M. Stearns, 

Deputy Clerk. 
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BRIEF OF THE APPELLANT, UNITED STATES 
DENTAL COMPANY, A CORPORATION 


JURISDICTIONAL STATEMENT 

Title 17, Sec. 101, District of Columbia Code (1940 Ed.), 
and Federal Denture Act of 1942, approved December 24, 
1942, Ch. 823,56 Stat 1087,18 U. S. C. A. 420 f, g, and b. 

STATEMENT OF THE CASE 

Appellant and its predecessor companies have been con¬ 
tinuously engaged in Chicago, Illinois, since January, 1937, 
in carrying on the business of a dental laboratory which 
makes and repairs dentures, more commonly known as 
dental plates, upon orders received through the United 
States mails solicited by nation-wide advertising, and other¬ 
wise. It makes and repairs dentures for Illinois-licensed 
dentists to sell to their patients; it repairs dentures sent 
by mail accompanied by requests for repair work; it makes 
dental plates for customers who either supply impressions 



2 


taken by themselves of their own months or from impres¬ 
sions which they procure from dentists licensed in the 
state to which the dentures are ordered sent. 

Appellant does not engage in the practice of dentistry; 
neither does it hold itself out as practicing dentistry; it 
confines its dental laboratory activities exclusively to 
mechanical work on inert materials. Appellant does, how¬ 
ever, employ a licensed Illinois dentist, not to practice 
dentistry, but to supervise all of its dental laboratory work. 

Appellant has invested more than Fifty Thousand ($50,- 
000.00) Dollars in special equipment for carrying on this 
business and has expended more than Two Hundred and 
Fifty Thousand ($250,000.00) Dollars in advertising for 
orders by mail. Appellant had in its employment over one 
hundred fifty (150) employees; at the time of filing of this 
suit, it still retained about seventy-five (75) employees, 
and by virtue of the grievances hereinafter complained of, 
it now has only twelve (12) maintenance and service em¬ 
ployees. 

Appellant has contracts of guaranty and replenishment 
with numerous customers entered into before the date of 
the Federal Denture Act of December 24,1942 in full force 
and effect at the time of filing this suit. It also owns the 
chemical formula for a certain brand of dental plate re- 
lining material that it sells by mail. It also does general 
dental repair work. 

Shortly after the passage of the Federal Denture Act 
the Department of Justice of the United States, through 
its attorneys and agents, removed parcels belonging to 
the Appellant from the United States mail in various parts 
of the United States. These parcels had an aggregate value 
in excess of Three Thousand ($3,000.00) Dollars. Some 
thirty-seven (37) of these parcels are described in an exhibit 
to this complaint (E. 48) in the form of an affidavit from 
the secretary of the Appellant listing the addresses in 
Delaware, New Jersey and Pennsylvania in the East; Ohio, 
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Tennessee, South Dakota and Minnesota in the Middle West; 
in Alabama, North Carolina and Virginia in the South. 

Appellant’s predecessors successfully withstood prosecu¬ 
tion in the United States Post Office; then, on their motion, 
an indictment under the Federal Denture Act returned in 
the State of New Jersey was dismissed and not reinstated. 
The Supreme Court of the United States in the case of 
United States v. Johnson (1944) 323 U. S. 273 affirmed the 
quashing of a prosecution brought in the United States 
District Court for the State of Delaware. On a written 
stipulation, a conviction followed an information filed in 
the United States Court for the Northern District of Illi¬ 
nois, Eastern Division, which was affirmed in the Seventh 
Circuit in 1945 (149 F. 2d 53, cert. den. 326 U. S. 722). A 
subsequent information was filed in the United States 
District Court of Illinois, Eastern Division, on September 
30,1946 and has since been disposed of. 

On November 15,1945, the Post Office Department issued 
orders that mail should not be received from the United 
States Dental Company; on January 23, 1946 the Post 
Office Department issued orders to the Wicker Park, Illinois 
Branch Post Office that no mail of any kind was to be re¬ 
ceived at that branch from the appellant; on January 24, 
1946 orders were issued direct to the United States Dental 
Company that no further mail was to be forwarded by it. 
Thereafter, appellant, in the District of Columbia in Com¬ 
plaint No. 32,830, secured a temporary restraining order 
against the Postmaster General and the Chief Postal In¬ 
spector, and argument on a temporary injunction and 
declaratory judgment was set for February 25, 1946. On 
February 8, 1946 the Postmaster General revoked and re¬ 
scinded all of the regulations on the subject of dentures. 
Under a written stipulation of no controversy, filed by coun¬ 
sel the complaint was dismissed on February 18,1946. 

On March 6,1946, the complaint herein for a declaratory 
judgment (R. 1) was filed, which the Government success¬ 
fully attacked on a motion to dismiss (R. 7) and thereafter 
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an amended complaint (R. 12) was filed on November 15, 
1946. From an order of the Trial Court granting the Gov¬ 
ernment’s motion to dismiss the amended complaint (R. 19), 
an appeal was noted, argued and taken under consideration 
by this Honorable Court. On December 30,1947, a confer¬ 
ence was held between the three Judges sitting in the case 
and with the participating counsel. The Court informally 
pointed out to both parties shortcomings in their respective 
briefs and arguments as well as omissions in the second 
amended complaint (R. 87). Thereafter, on January 8, 
1948, this Honorable Court entered an order pointing out 
that since the only question on appeal was whether the 
amended complaint stated a cause of action, which the briefs 
had failed to discuss, the court granted leave to the Appel¬ 
lant to file a second amended complaint. 

The second amended complaint was filed on March 18, 
1948, to which the appellee filed a motion to dismiss with 
supporting points and authorities (R. 79) and in opposition 
the appellant filed its points and authorities (R. 86). Fol¬ 
lowing argument by counsel, the District Court dismissed 
the second amended complaint on November 22, 1948, from 
which action the present appeal has been taken. 

STATUTES INVOLVED 

The Federal Denture Act of 1942, Ch. 823, 56 Stat. 1087, 
18 U. S. C. A. 420 f, g and h, is quoted in full below: 

“Be it enacted by the Senate and House of Repre¬ 
sentatives of the United States of America in Congress 
assembled, That it shall be unlawful, in the course of the 
conduct of a business of constructing or supplying den¬ 
tures from casts or impressions sent through the mails 
or in interstate commerce, to use the mails or any 
instrumentality of interstate commerce for the purpose 
of sending or bringing into any State or Territory the 
laws of which prohibit— 

(1) the taking of impressions or casts of the human mouth 
or teeth by a person not licensed under the laws of such 
State or Territory to practice dentistry; 
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(2) the construction or supply of dentures by a person other 
than, or without the authorization or prescription of, 
a person licensed under the laws of such State or Terri¬ 
tory to practice dentistry; or, 

(3) the construction or supply of dentures from impres¬ 
sions or casts made by a person not licensed under the 
laws of such State or Territory to practice dentistry, 
any denture constructed from any cast or impression 
made by any person other than, or without the author¬ 
ization or prescription of, a person licensed under the 
laws of the State or Territory into which such denture 
is sent or brought to practice dentistry. 

Sec. 2. As used in this Act, the term— 

(1) ‘Denture’ means a set of artificial teeth, or any pros¬ 
thetic dental appliance; 

(2) ‘Territory’ means any Territory or possession of the 
United States, including the District of Columbia and 
the Canal Zone. 

(3) ‘Interstate commerce’ means (1) commerce between 
any State or Territory and any place outside thereof, 
and (2) commerce within the District of Columbia or 
within any other Territory not organized with a legis¬ 
lative body. 

Sec. 3. Any violation of any provision of this Act 
shall be punished by a fine of not more than $1,000, or 
by imprisonment for not more than one year, or by 
both such fine and imprisonment. 

Approved, December 24, 1942.” 

STATEMENT OF POINTS 

1. Second amended complaint states a cause of action 
because: 

(a) It contains the elements of a declatory judgment 
suit; 

(b) It is applicable to the construction and validity of a 
criminal statute; 


(c) It follows the apparent law of the case. 
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2. The principles of Watson v. Buck, 313 U. S. 387, do 
not apply because: 

(a) Complaint does not seek an advisory opinion; 

(b) Factual situations were not analogous; 

(c) Imminence and immediacy of irreparable injury in 
the instant case. 

3. Averments and prayers of the complaint were legally 
sufficient because: 

(a) Unlawfully detained dentures should be returned; 

(b) Supplying materials in the performance of dental 
laboratory work is permitted under the Federal Denture 
Act; 

(c) Federal Statute should not be considered retroac¬ 
tively; 

(d) Making of dentures from self-made impressions are 
not violations of the Federal Denture Act. It is lawful 
to ship dentures into the States of Connecticut, Iowa, 
Kansas, Massachusetts, Nebraska, Nevada, North Carolina, 
New Mexico, Oregon and Texas; 

(e) The Federal Denture Act unconstitutionally violated 
appellant’s right to engage in a lawful business; 

(f) The Federal Denture Act unconstitutionally sought 
to delegate legislative power. 

SUMMARY OF ARGUMENT 

1. Complaint stated a cause of action. 

2. Principles of Watson v. Buck do not apply. 

3. Averments and prayers of the complaint were legally 
sufficient. 
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ARGUMENT 

L 

Second Amended Complaint States a Cause of Action 

Because: 

(a) It Contains the Elements of a Declaratory Judgment 
Suit 

The appellant seeks a declatory judgment under the Fed¬ 
eral Denture Act concerning its status as a dental labora¬ 
tory in its dual operations of manufacturing and repairing 
dentures. It has sought relief from numerous and oppres¬ 
sive actions and prosecutions and at the present time has 
ceased its operations, except minor repair work and the 
sale of dental plate relining material, awaiting the outcome 
of this review. 

In appellant’s second amended complaint, the elements 
of a declaratory judgment suit have been set forth. A 
justiciable controversy has arisen between the parties. 
Appellant’s claim of a property right is asserted against 
the appellee. The latter, in his capacity as Attorney General 
of the United States, charged with the enforcement of the 
Federal Denture Act, has an interest in contesting the same. 
The said interests between the opposing parties are adverse. 
On the part of the appellant, its interest is a legal, protect¬ 
able property interest. The issues involved in this contro¬ 
versy are pressing and imminent for judicial determination 
and fall within the purview of the Declaratory Judgment 
Act for the reason that there is an actual controversy in 
which the Federal courts have the power to declare the 
rights and other legal relations (28 U. S. C. 400, 40 Stat. 
1027). See also Rule 57, Federal Rules of Civil Procedure. 

Obviously the statute makes provision for the declaration 
of status, and the Courts have also taken this position. 
In the case of Perkins v. Big, 1938, 69 App. D. C. 175, 99 
F. 2d 408, 413, a petitioner had sought the declaration of 
her status as a citizen, and the Court stated as follows: 
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“There is no other proceeding at law by which appel¬ 
lee could obtain an adjudication that she is a United 
States citizen—certainly none by which she can ob¬ 
tain that adjudication without being subjected to arrest 
and confinement until her case may be heard on a peti¬ 
tion for habeas corpus.” 

In affirming this part of the opinion, the Supreme Court, in 
the case of Perkins v. Elg f 1938, 307 U. S. 325, 59 S. Ct. 454, 
83 L. Ed. 1320, said: 

“The court below properly recognizing the existence 
of an actual controversy with the defendants ( Aetna 
Life Insurance Co, v. Haworth, 300 U. S. 227, 57 S. Ct. 
461,81L. Ed. 617,108 A. L. R. 1000) declared Miss Elg 
‘to be a natural born citizen of the United States’ (99 
F. 2d 414), and we think that the decree should include 
the Secretary of State, as well as the other defendants.” 

In another case involving status, Lord Mfg. Co, v. 
Nemern, D. C. Pa. 1946, 65 F. Supp. 711, a manufacturing 
company had sought a declaratory judgment of the employ¬ 
ment rights of returning veteran employees and non-veteran 
workers under a union contract, and the Court stated the 
principle as follows: 

“In a situation such as exists in the instant case, 
the Federal Declaratory Judgment Act, Judicial Code 
Sec. 274 d, together with the rules of Civil Procedure, 
more particularly Rule 57, afford the only possibility 
of relief.” 

A review of the supporting points and authorities filed in 
support of the appellant’s motion to dismiss (R. 80), clearly 
demonstrate that he was relying upon excerpts from Pro¬ 
fessor Borchard’s Text Book entitled Declaratory Judg¬ 
ments and was stressing the fact that such an action could 
not be used generally for the review of an adjudicated case. 
This was based upon the false premise that the case of 
United States v. Johnson , 149 F. 2d 53, (C. C. A. 7, 1945) 
cert den. 326 U. S. 722, had decided the points at issue in 
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this appeal. The truth of the matter, however, is that the 
ambiguities, which the opinion contains, have become the 
basis of the present suit, seeking a clarification thereof, so 
that the status of the appellant may be judicially deter¬ 
mined. Besides, the said case was limited to the considera¬ 
tion of only three state dental practice acts. The appellee 
in his points and authorities in support of his motion to 
dismiss, did not discuss the issue of whether the second 
amended complaint stated a cause of action (R. 80). 

(b) It Is Applicable to the Construction and Validity of 
a Criminal Statute. 

It is because of the ambiguities and uncertainties of the 
opinion in the case of United States v. Johnson, supra, 
that the present cause has arisen. The opinion is not con¬ 
trolling in the instant case which seeks a declaration of 
status, and accordingly is not res judicata of the issues 
raised in the present appeal. 

It is to be noted that the provisions of the Federal Denture 
Act merely define offenses which are malum prohibitum 
rather than malum in se. As Professor Borchard, a lead¬ 
ing authority on declaratory judgments, points out in his 
textbook “Declaratory Judgments” (2d Ed. 1941) under a 
Chapter entitled “Penal Legislation—Civil Adjudication 
of Criminal Prosecutions”—(ch. 2, p. 1021) the principle 
may be stated as follows: 

“• • • # Businessmen do not want to violate the 
law with its penalties. What they wish is a clarification, 
a guide to the meaning of the law, so that they may 
avoid breaking it. * * * 

“The substitution of the civil for the criminal forum 
in the adjudication of the validity of administrative 
controls and the legitimacy of business practice re¬ 
quires the making of a distinction between (a) offenses 
involving moral turpitude malum in se, where there 
is little or no question of what the criminal law pro¬ 
hibits and (b) business conducted by responsible men 
subject to the continuing regulations and prohibitions, 
statutory and administrative, of a public control 
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sanctioned by crimi n al penalty, at most malum pro¬ 
hibitum, where there is grave uncertainty as to what 
practices the general terms of a law prohibit. ’ ’ 

Professor Borchard also points out in the same work, at 
page 356, the following: 

i 

“Perhaps it goes without saying that the declaratory 
action is not a substitute for a new trial or for an appeal 
from a former judgment deciding identical issue or 
issues which the Court believes were unnecessarily 
passed upon, but this does not mean that when an error 
or adjudication is the source of rights or contest, when 
it is not clear or ambiguous, or when there is a question 
whether it is a judgment at all, its legal effects or con¬ 
struction cannot be placed at issue.” (Italics supplied). 

Because of the irreparable harm that can be done to appel¬ 
lant’s business, and because of the constant threat of crim¬ 
inal prosecution, it seems only reasonable that the full facts 
should have been heard by the Trial Court and then an 
appropriate record of the same would have been available 
to this Court for review rather than have the issue as here 
turn on the validity of the Trial Court’s action in sustaining 
a motion to dismiss. 

The cases indicate that the Declaratory Judgment Act and 
Buie 57 of the Federal Buies of Civil Procedure are to be 
given a liberal construction and interpretation, in order 
that property rights and personal liberties will not be 
harmed. See Root v. York Corp., D. C. Del. 1944, 56 F. 
Supp. 288. 

In the cause of Spielman Motor Sales Company, Inc. v. 
Dodge, 295 U. S. 89 (1935), the plaintiff had sought to en¬ 
join threatened prosecutions under the national administra¬ 
tion code of enforcement pertaining to the retail sales of 
automobiles. The Court pointed out: 

“To justify such interference (interference to pre¬ 
vent the enforcement of a criminal statute) there must 
be exceptional circumstances and a clear showing that 
an injunction is necessary in order to afford adequate 
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protection of constitutional rights. See Terrace v. 
Thompson, 263 U. S. 197, 214; Packard v. Banton, 264 
U. S. 140,143; Tyson v. Banton, 273 U. S. 418,428; Cline 
v. Frink Dairy Co., 274 U. S. 445, 453; Ex Parte Young, 
209 U. S. 123, 161-162. We have said it must appear 
that ‘the danger of irreparable loss is both great and 
hmnediate , ; otherwise the accused should first set up 
his defense in the state court, even though the validity 
of the statute is challenged.” 

In one of our local cases, McKee v. Rudolph, 12 F. 2d 
148, (1926) cert, denied 273 U. S. 710, which was decided 
without the aid of the present Federal Rules of Civil Pro¬ 
cedure, Justice Bland, dissenting, therein states: 

“If the prosecution of an invalid criminal law causes 
great injury to substantial rights, courts of equity will 
restrain such prosecutions. Actual multiplicity of 
prosecutions, or the imminence of same, are facts for 
the consideration of the court, going to the question 
of the inadequacy of the remedy at law and damages 
resulting therefrom (citing cases). 

“To my mind, the correct decision of this case de¬ 
pends largely upon a determination of the question of 
fact as to whether or not the prosecution of appellants 
by appellees, for violation of the so-called housing law 
would, if unconstitutional and invalid, substantially 
injure appellants in their property rights.” (Italics 
supplied) 

In the case of Employers’ Liability Assurance Corp. v. 
Ryan, 109 F. 2d 690 (C. C. A. 6, 1940), a question arose 
under an insurance policy as to whether required notice had 
been given by the insured to the carrier, and the Court 
dismissed a complaint for declaratory judgment. In revers¬ 
ing the District Court, the Appellate Court held: 

“The first question that concerns us is whether there 
was an actual controversy between the parties in the 
constitutional sense. Upon this question Aetna Life 
Insurance Co. v. Haworth, 300 U. S. 227, 57 S. Ct. 461, 
81 L. Ed. 617, 108 A. L. R. 1000, is controlling. The 
parties stand in adversary relationship. • • • Even 
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were it possible to conceive that immunity from threat¬ 
ened liability is not a right, the statute, by its terms, 
empowers the court to declare not only rights, but 
‘other legal relations’ of any interested party petition¬ 
ing for the declaration, and as was also noted in the 
Cold Metal Process Case, supra, (C. C. A. 6,102 F. 2d 
105) its purpose is to provide a remedy to the chal¬ 
lenger of a right, who otherwise could not have his 

' challenge adjudicated until his adversary took the 
initiative.” 

In his book entitled “Actions for Declatory Judgments,” 
the author, Walter H. Anderson, at page 799, on the sub¬ 
ject of the construction and validity of criminal statutes 
stated the principle as follows: 

“A declaratory action is a proper remedy to test 
the validity of a criminal statute where it effects one 
in his trade, business or occupation. An action for 
declaratory judgment is maintainable to test the valid¬ 
ity of a penal statute, even after a criminal prosecution 
has been instituted thereunder. 

“A declaratory judgment should be used only to 
determine the validity of a penal statute or to construe 
it as it affects civil rights, status, or other legal rela¬ 
tions in an actual controversy. See U. S.— Packard v. 
Banton, 264 U. S. 140, 44 S. Ct. 257, 68 L. Ed. 596; 
Hygrade Provision Co. v. Sherman, N. Y. 266 TJ. S. 497, 
45 S. Ct. 141, 69 L. Ed. 402; Tyson & Bro. United Thea¬ 
tre Ticket Officers v. Banton, N. Y. 273 U. S. 418, 47 S. 
Ct. 426, 71 L. Ed. 718, 58 A. L. R. 1236.” 

In the case of Sunshine Mining Co. v. Carver, D. C. Idaho, 
34 F. Supp. 274, it was held that under the Declaratory 
Judgment Act a transfer of the interpretation of the statute 
from the criminal to a civil court will be approved if there 
is a substantial controversy existing. 

In the case of Packard v. Banton, supra, the court stated 
as follows: 

“Another preliminary contention is that the bill 
cannot be sustained because there is a plain, adequate, 
and complete remedy at law; that is, that the question 
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may be tried and determined as fnlly in a criminal 
prosecution under the statute as in a suit in equity. 
The general rule undoubtedly is that a court of equity 
is without jurisdiction to restrain criminal proceedings 
unless they are instituted by a party to a suit already 
pending before it, to try the same right that is in issue 
there. Re Sawyer, 124 TJ. S. 200, 209-211, 31 L. Ed. 
402,405, 406, 8 S. Ct. Rep. 486; Davis & F. Mfg. Co . v. 
Los Angeles , 189 U. S. 207, 217, 47 L. Ed. 778, 780, 23 
S. Ct. Rep. 498. 

“But it is settled that ‘a distinction obtains, and 
equitable jurisdiction exists to restrain criminal prose¬ 
cutions under unconstitutional enactments, when the 
prevention of such prosecution is essential to the safe¬ 
guarding of rights of property.’ Traux v. Raich, 239 
U. S. 33, 37, 38, 60 L. Ed. 131,133,134, L. R. A. 1916D, 
545, 36 S. Ct. Rep. 7, Ann. Cas. 1917B, 283. The ques¬ 
tion has so recently been considered that we need do 
no more than cite Terrace v. Thompson, 263 TJ. S. 197, 
ante, 255,44 S. Ct. Rep. 15, decided November 12,1923, 
where the cases are collected, and state our conclusion 
that the present suit falls within the exception, and 
not the general rule. Huston v. Des Moines, 176 Iowa 
455, 464, 156 N. W. 883; Dobbins v. Los Angeles, 195 
TJ. S. 223,49 L. Ed. 169, 25 S. Ct. 18.” 

The enactment of a statute or ordinance, imposing re¬ 
straints and implying enforcement by prosecuting officials, 
may threaten and hamper the one’s freedom and pecuniary 
interests, and create that justiciability of issue, which nec¬ 
essarily becomes the ground work of an action for a declara¬ 
tory judgment. See Terrace v. Thompson, 263 U. S. 197, 
44 S. Ct. 15 (wherein Butler, J., speaking for the Court, 
said “They are not obliged to take the risk of prosecution, 
fines, and imprisonment and loss of property in order to 
secure an adjudication of their rights”); Pierce v. Society 
of Sisters, 268 TJ. S. 510, 45 S. Ct. 571 (1925); Village of 
Euclid v. Ambler Realty Co., 272 TJ. S. 365, 47 S. Ct. 114 
(1926). 

In the case of Lances v. Letz (1940, C. C. A. 2), 115 F. 2d 
916, the parties were competitors in the manufacture of 
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brassieres, and the plaintiff had received a letter in Febru¬ 
ary, 1939, suggesting that her company was infringing on 
a patent of the defendant, and having heard nothing further, 
the plaintiff, in November 1939, brought suit to protect 
herself and to contest the validity of the defendants patent 
by way of a declaratory judgment. In an enlightened 
opinion attuned to modern American business practices, the 
Appellate Court reversed the Trial Courts dismissal with 
the following observation: 

“We believe it a fair interpretation of the remedial 
provisions of the declaratory judgment statute, 28 U. S. 
C. A. 400, and of Federal Rule of Civil Procedure 57, 
28 U. S. C. A. sec. 723c, that one cannot so brashly 
initiate a controversy by such extensive threats of liti¬ 
gation as were here involved and then avoid the risk of 
judicial adjudication by mere non-action. One of the 
situations where a declaratory judgment is most helpful 
is that of patent litigation where a threat of suit for 
infringement has been made and not pressed for the 
attention of a court. ‘This has had a most beneficial 
effect in curing what had become a racket. For 
patentees, none too sure of the validity of their patents, 
had often notified customers or licensees of their rivals 
or competitors of their intention to bring suit against 
all who dealt in the product in question . 9 Borchard, 
Declaratory Judgments, 9 Brooklyn Law Review 1, 
30, 1939; cf. Leach v. Ross Heater <& Mfg. Co. (C. C. 
A. 2) 104 F. 2d 88, 91; E. I DuPont De Nemours Co. v. 
Byrnes (C. C. A. 2) 101 F. 2d 14; Zenie Bros. v. Misk- 
end, D. C. S. N. Y., 10 F. Supp. 779; Mitchell & Weber, 
Inc. v. Williamsburg Mills, D. C. S. D. N. Y., 14 F. Supp. 
954; 45 Yale L. J. 160,1935,1287,1936 • • •.” 

Accordingly, it is submitted that the Lower court erred 
in viewing the issue here framed as an attempt to obtain 
an advisory opinion, and since the pecuniary rights and 
property value of the appellant will be jeopardized, this 
Appellate Court should recognize that position as having 
been taken in error. 

(c) It Follows the Apparent Law of the Case. 
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In the informal discussion which the members of this 
Honorable Court had with opposing counsel on December 
30, 1947, the law of this case was apparently settled. While 
the Court did not write an opinion or reduce the matter 
to formal terms, counsel did have the benefit of the sug¬ 
gestions of the Court which enabled counsel for appellant 
to redraft the second amended complaint. It may be 
argued that the Court felt that the issue had not been met 
by both parties in the first argument. On the other hand, 
it might be equally argued that had the general contention 
presented by the case been without merit that the Appellate 
Court would have sustained the ruling of the Trial Judge. 
In a most helpful manner, the Appellate Court has offered 
constructive suggestions and appellant feels that the law of 
the case has been at least indicated. 

In the District of Columbia, the law is well settled that 
when only questions of law are involved in an appeal, as is 
the situation in the instant case, that the law of the case 
shall prevail on the second hearing. See Thompson v. 
Park Savings Bank, 68 App. D. C. 272,98 F. 2d 544; D. C. v. 
Brewer, 32 App. D. C. 338; Fidelity & Deposit Co . of Mary¬ 
land v. Helvering, 72 App. D. C. 120; Bergdorf v. United 
States, 16 App. D. C. 140; Warner v. Godfrey, 17 App. D. C., 
102, reversed 186 U. S. 365; Warner v. Grayson, 24 App. 
D. C. 55, modified 200 U. S. 257. The same principle cover¬ 
ing the law of the case is also well established in the Federal 
practice. Thompson v. Maxwell Land grant & R. Co., 168 
U. S. 451,18 S. Ct. 121, 42 L. Ed. 539; Hartford Life Insur¬ 
ance Co. v. Blencoe, 255 U. S. 129, 41 S. Ct. 276, 65 L. Ed. 
549; Messinger v. Anderson, 225 TJ. S. 436, 32 S. Ct. 739, 56 
L. Ed. 1152; C. C. A. Ala. 1903, Montgomery County v. 
Cochran, 126 F. 456, 62 C. C. A. 70; C. C. A. Cal. 1921, 
Bodkin v. Edwards, 265 Fed. 621; C. C. A. Ill. 1903, Cable v. 
U. S. Life Ins. Co. in City of New York, 111 F. 19,49 C. C. A. 
216, reversed 24 S. Ct. 74,191 U. S. 288,48 L. Ed. 188; C. C. 
A. Md. 1920, Chopin Sacks Mfg. Co. v. Hendler Creamery 
Co., 267 Fed. 180, cert. den. 41 S. Ct. 62, 254 U. S. 648, 65 L. 
Ed. 456. 
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In view of the fact that the second complaint does con¬ 
form to the apparent law of the case, it is submitted that 
the Trial Court erred in granting the appellee’s motion to 
dismiss. 

n. 

The Principle of Watson v. Buck, 313 TJ. S. 387, Does 
Not Apply Because: 

(a) Complaint Does Not Seek an Advisory Opinion. 

In Watson v. Buck, supra , there was a question of the 
constitutionality of Florida statutes regulating the business 
of persons holding copyrights and declaring price fixing 
combinations of authors, composers, publishers and owners 
of such copyrights to be unlawful in the restraint of trade. 
A three judge Federal Court had enjoined the Attorney 
General of the State of Florida from enforcing the statute. 
In fact, the Supreme Court of the United States held that 
the Federal Courts could not restrain the enforcement of 
the Florida statute and that such actions on the part of the 
State of Florida did not contravene the coypright laws or 
the Federal Constitution. It is noteworthy that in the 
opinion of the Trial Court and the answer filed to the cause, 
that there was only the finding of a threatened criminal 
prosecution and that the Trial Court did not find any threat 
to enforce any specific provision of the law. There was a 
complete lack of record evidence to show any threat to 
prosecution and the State Attorney General took the posi¬ 
tion from the very beginning, both in the Trial and Appel¬ 
late courts, that there were no duties to prosecute imposed 
on him except with relation to prohibitions of the combina¬ 
tions of the type defined in the first section of the statute. 
After a very complete discussion of the law with the ob¬ 
servation that general statements announced by the At¬ 
torney General were not the equivalent of a threat that a 
prosecution would be begun and pointing out the lack of a 
virtual certainty of extraordinary injury, the Court said: 
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“The imminence and immediacy of the proposed en¬ 
forcement, the nature of the threats actually made, and 
the exceptional and irreparable injury which complain¬ 
ant would sustain if these threats were carried out are 
among the vital allegations which must be shown to 
exist before restraint of criminal proceedings is justi¬ 
fied.” 

It was only by way of obiter dictum that the Supreme Court 
stated as follows: 

“Passing upon the possible significance of the mani¬ 
fold provisions of a broad statute in advance of efforts 
to apply the separate provisions is analogous to rend¬ 
ering an advisory opinion upon a statute for a declara¬ 
tory judgment upon a hypothetical case.” 

In the instant case an effort is made to have a Federal 
statute construed and there is an actual controversy in 
which the parties have been engaged where rights are in¬ 
volved, prosecutions have occurred and irreparable harm 
may be done to the appellant. 

(b) Factual Situations Were Not Analogous. 

In the case of Watson v. Buck, supra, various owners of 
copyrights had sought the immediate suspension of a Flor¬ 
ida state statute, which by its terms might have interfered 
with their efforts to set prices. There was no controversy 
at issue at the time and the highest State Appellate author¬ 
ity in Florida had not passed upon the statute in question. 
The Attorney General for Florida, in whose hands the en¬ 
forcement lay, had indicated that he was not going to prose¬ 
cute and there therefore was no invasion of a property 
right or the threat of a criminal prosecution. However, in 
the instant case, it is well past the point of mere threats, it 
has been the subject of many prosecutions and the appellant 
seeks a determination of its status. 

(c) Imminence and Immediacy of Irreparable Injury in 
the Instant Case. 

In the Watson case the owners of the copyrights had 
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not been interfered with and their operations were appar¬ 
ently being continued. In the instant case, the force and 
effect of appellee’s efforts have been to completely shut 
down a prosperous business conducted by the appellant 
and to have compelled it to release all employees with the 
exception of a few maintenance employees. The harm is 
clearly irreparable and appellant will be forced entirely 
out of business. This threat is imminent and immediate. 
In the case of Watson v. Buck there was no such threat. 

m. 

The Dentures Unlawfully Held by the Government Should 
Be Declared the Property of the Appellant 

While this Honorable Court, by its order dated Jan¬ 
uary 8,1948, has limited, in the main, the question on review 
to a determination of whether the second amended com¬ 
plaint states a cause of action, the appellant submits that 
the following points are also germane and pertinent in the 
appellate review of this case. 

The Declaratory Judgment Act (28 U. S. C. A. 400) 
provides as follows: 

“Ii_ cases of actual controversy (except with respect 
to Federal taxes) the courts of the United States shall 
have the power upon petition, declaration, complaint or 
other appropriate pleadings, to declare the rights and 
other legal relations of any interested party petitioning 
for such declarations, whether or not further relief is or 
could be prayed, and such declaration shall have the 
force and effect of a final judgment or decree and be 
reviewable as such.” (Italics supplied) 

Obviously the statute makes provision for the declaration 
of status, and the Courts have also taken this position. 
See Perkins v. Elg, 1938, 69 App. D. C. 175, 99 F. 2d 408, 
413, and Lord Mfg. Co. v. Nemern, D. C. Pa. 1946, 65 F. 
Supp. 711. 

Since most of the dentures seized (B. 48) by the appellee 
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have been retained more than three years, and would thereby 
be barred by the Statute of Limitations in any possible 
criminal case they should have been declared the property 
of the appellant by the Trial Court. Under this declaration, 
the appellee undoubtedly would have issued orders for their 
return, and thus avoided a multiplicity of suits, extensive 
litigation and unjust expenditures by the appellant. There 
is no question that these articles are the lawful property 
of the appellant and their status, as such should be de¬ 
clared by the trial court. 

IV. 

Supplying Relining Materials and Doing Repair Work Are 
Fully Justified by the Terms of the Federal Denture Act 

The Federal Denture Act seeks through the Federal con¬ 
trol of interstate commerce to supplement state statutes 
regulating the practice of dentistry. It is notable that the 
statute prohibits products being shipped in interstate com¬ 
merce where impressions of the human mouth or teeth are 
taken by persons not licensed under the state laws to prac¬ 
tice dentistry, prohibits the construction or supplying of 
dentures without authorization or prescription of a licensed 
dentist, and prohibits the construction or supplying of den¬ 
tures from impressions or casts made by a person not 
licensed to practice dentistry. Obviously, therefore, the 
supplying of materials such as relining materials and other 
products employed by persons using dentures are acts of 
trade or commerce, and in no wise related to the things 
which the statute seeks to prevent. The same argument 
should apply to repair work, which is mechanical in char¬ 
acter and obviously the work which a dental laboratory 
would normally do in the course of general business or 
commerce. These matters seem so patent as not to require 
extended discussion nor the citation of elementary princi¬ 
ples of law. The lower court should have granted appel¬ 
lant’s prayers, and made appropriate judicial declarations. 
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V. 

The Federal Statute Should Not Be Considered Retroactive 
To Prevent Appellant From Fulfilling Contracts of 
Guaranty and Replenishment. 

Under the constitutional provisions against ex post facto 
laws, the force of the statute should be given validity only 
from the date of its enactment, on December 24,1942. Prior 
to that time, there was no prohibition against the shipment 
in interstate commerce of the products which had been 
manufactured by appellant. At the time of making those 
products, contracts of guaranty and replenishment were 
made, and it was the proper function of the Trial Court to 
pass on these matters and to affirmatively declare that the 
Federal Denture Act should not infringe appellant’s obli¬ 
gations. Many such instances exist where minor repairs 
of a superficial nature are necessary, and the good will and 
business reputation of the appellant would be impaired if 
it could not fulfill these contracts. The analogies of the 
Courts in declaring the liability or non-liability of insur¬ 
ance policies are perfectly appropriate to this line of rea¬ 
soning. On this principle of law, see Home Life Ins. Co. of 
Xew York v. Trotter, (1942, C. C. A. 8) 100 F. 2d 800; Pied¬ 
mont Fire Ins. Co. v. Aaron, (1943 C. C. A. 4) 138 F. 2d 732; 
Dickinson v. General Accident Fire and Life Assurance 
Cory., (1945, C. C. A. 9) 147 F. 2d 396; Hargrave v. Ameri¬ 
can Superior Ins. Co. (1942, C. C. A. 10) 125 F. 2d 225; 
Maryland Casualty Co. v. Faulkner, (1942, C. C. A. 6) 126 
F. 2d 175; State Mutual Life Assurance Co. v. Webster, 
(1945, C. C. A. 9) 148 F. 2d 315; Guardian Life Ins. Co. of 

America v. Kartz, (1945, C. C. A. 10) 151 F. 2d. 582. 

VL 

The Making of Dentures From Self-Made Impressions Is Not 
a Violation of the Federal Denture Act. 

(a) Taking An Impression of One’s Mouth Is Not the 
Practice of Dentistry. 
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The State dentistry laws make no attempt to regulate 
the business of a dental laboratory directly as such, but only 
the “Practice of Dentistry.’* Appellant contends that these 
laws do not mean that a person who takes an impression of 
his own mouth is “practicing dentistry,” and therefore 
must be licensed as a dentist. In the absence of such a 
prohibition, appellant would not violate the Federal Den¬ 
ture Act, insofar as it concerns the existence of valid state 
laws prohibiting a layman from taking his own impression. 
Most State laws, and subparagraph 1 of the Federal Den¬ 
ture Act, if literally construed, would prevent a person not 
licensed to practice dentistry from taking an impression 
of his own mouth or teeth. An analysis of the word “prac¬ 
tice” indicates that it refers to practice in regard to patients 
other than oneself. The word “practice” is defined by Mer- 
riam-'Webster’s New International Dictionary (2nd Ed. 
Unabridged) p. 1937, to mean: 

“Actual performance or application habitually en¬ 
gaged in; often repeated or customary action; usage; 
habit; custom; . .. the exercise of any profession.” 

Thus the Courts have held that a person does not need a 
license when performing an occasional act, even though a 
license would be required if the same acts were performed 
as part of his usual business. In the case of Beaver Brook 
Resort Co . et al. v. Stevens, 76 Colo. 131,230 Pac. 121 (1924) 
the Court stated: 

“To practice a profession is to hold one’s self out as 
following that profession as a calling, as one’s usual 
business.” 

State legislatures never intended to bring within the orbit 
of the dentistry law every farmer, housewife, factory 
worker and other persons who might take an impression of 
his own teeth or gums. 

In the case of U. S. v. Johnson (1945) 149 F. 2d 53, the 
Court summarily dismissed the contentions made by appel¬ 
lant with this observation: * 
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“We deem it unnecessary to dwell at length on any 
af appellant’s contentions. Conceding for the purpose 
of this appeal that no law which prohibits a person’s 
making an impression of his own mouth could be consti¬ 
tutional, appellants here went much further. In doing 
so they ran into statutes which were valid.” (Italics 
supplied) 

It is to be noticed that the Court gave no explanation of 
this unwarranted conclusion, but was forced to admit as a 
matter of law that it would be a constitutional right of a 
person to take an impression of his own mouth. Accord¬ 
ingly, that opinion is not controlling in an action for declara¬ 
tory judgment 

Similarly, the provisions of the State laws and subpara¬ 
graph 2 of the Federal Denture Act, concerning the con¬ 
struction of dentures by laymen, cannot be literally con¬ 
strued, when self-taken impressions are in issue. The logi¬ 
cal application of the Circuit Court of Appeals’ interpre¬ 
tation ( U. S. v. Johnson, C. C. A. 5,149 F. 2d 53) would per¬ 
mit the construction of dentures by a person other than, or 
without the authorization or prescription of, a licensed 
dentist, if the dentures are constructed from impressions 
taken by persons of their own teeth or mouth. A contrary 
interpretation denies appellant its right to engage in a law¬ 
ful business as guaranteed by the due process clause of the 
Fourteenth Amendment of the Federal Constitution. 

(b) Making a Denture From Self-Made Impressions Is 
Not the Practice of Dentistry. 

When a member of the public sends an impression of his 
own mouth to a dental laboratory, the laboratory technician 
does not become a dentist thereby. The laboratory merely 
converts the wax impression or “mold” into the corre¬ 
sponding set of teeth. It does not in any way attempt to 
correct the jaw of the customer, nor does it diagnose and 
treat any disease of the mouth, nor does it perform any 
active operation on the mouth. It instead performs a me¬ 
chanical routine. 
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It is this active, personal operation upon a client which 
the statutes of the various states consider the practice of 
dentistry, not the routine molding of plastic. 

For example, Massachusetts (C. 112, Sec. 50) defines a 
dentist as one who “performs any operation and makes 
examination on the human jaws or teeth * * 

Connecticut (Code Sec. 2816) defines it similarly. And 
Oregon (Code Sec. 54-401) emphasizes again the personal 
aspect of the conception of dentistry by the phrase “diag¬ 
nose, treat, operate and prescribe.’’ It certainly does not 
include the physical construction of false teeth. 

Other states specifically recognize this distinction be¬ 
tween laboratory and dentist by flatly declaring that the 
definition of dentistry shall not include one who performs 
merely mechanical work upon inanimate or inert objects and 
materials. (Colorado C. 52, Sec. 1; Nevada Sec. 2341; 
North Dakota Sec. 509). 

There is no doubt that nowhere in the United States is it 
considered the practice of dentistry for a dental laboratory 
to construct a denture from an impression made by a den¬ 
tist. It cannot be argued, then, that making an identical 
denture from an impression made by an individual for him¬ 
self is practising dentistry. The argument, logically, should 
be turned the other way. There is no magic in the impres¬ 
sion so as to transform the laboratory from a dentist to mere 
technician, or back again, depending upon who mails the 
impression in. 

(c) Since the Impression Is Made Legally, the Denture 
May Legally Be Made From the Impression. 

The Federal Denture Act is designed to aid the states in 
suppressing the unlicensed practice of dentistry. It does 
not make any acts illegal which have not already been de¬ 
clared illegal by the states. Illegality rests upon local defi¬ 
nition. 

In the case of JJ. S. v. Johnson , (1944) 323 U. S. 273, Jus¬ 
tice Frankfurter, speaking for the Court, indicated that if 
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unlicensed drummers or agents were going about the coun¬ 
try taking impressions for teeth for customers and sending 
them to the laboratory to be used for making and selling 
dental plates, that their actions would be in a violation of 
the Federal Denture Act, when he employed the following 
language: 

“The Federal Denture Act did not make ‘interpreta¬ 
tion ’ the offense. It proscribed the use of the mails for 
‘the purpose of sending or bringing into any state’ un¬ 
lawful dentures. The Act thereby hit two types of vio¬ 
lators—the sender and the unlicensed dentist who 
brings in dentures from without. It is reasonable and 
not a strained construction to read the statute to mean 
that the crime of the sender is complete when he uses 
the mails in Chicago, and the crime of the unlicensed 
dentist in California, Florida or Delaware who orders 
the dentures from Chicago, is committed in the state 
into which he brings the dentures. As a result, the trial 
of the sender is restricted to Illinois, and that of the 
unlicensed dentist to Delaware or Florida or Cali¬ 
fornia.’’ 

See also Winner v. Kadow, 373 Ill. 192; People v. A. A. A . 
Dental Laboratories, Inc., (1943) 318 HI. 160; Indiana v. 
Lepon , (1940) 219 Ind. 1. 

It has been shown that taking the impression of one’s own 
mouth is not, and constitutionally cannot be, illegal in any 
state. Nor does the appellant employ unlicensed drummers 
as agents to go about the country taking dental impressions. 

The mere making of a denture is the performance of a 
mechanical task, much like making a plaster statuette or 
other casting from a mold which in turn was made from the 
original statute by the owner thereof. It does not involve 
any personal contact with, or treatment of, the patient what¬ 
soever. This is not the practice of dentistry, and therefore 
it is not illegal. 

Clearly, then, it cannot be said that appellant’s activities 
are wrong under the Federal law, since they are not violative 
of the state laws. The Government cannot be in the position 
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of saying that two legal actions add up to an illegal one. 
Appellant obviously has the right to make dentures from 
impressions made by the individual of his own mouth, and 
such activities do not constitute violations of the Federal 
Denture Act. 

vn. 

Shipments of Dentures in Interstate Commerce Into the 
States of Connecticut, Iowa, Massachusetts, Nevada, 
Nebraska, New Mexico, Oregon, and Texas Would 
Not Violate the Federal Denture Act. 

The Trial Court erred in not entering a declaratory judg¬ 
ment on the controverted issue that there were certain states 
in the United States whose laws, even under their police 
powers, do not prohibit the activities of the appellant. Since 
the Federal Government’s jurisdiction for the Federal Den¬ 
ture Act is allegedly based upon its power over interstate 
commerce in aid of the various state statutes, it is submitted 
that where there is no such state prohibition, shipments of 
dentures by the appellant in interstate commerce would be 
lawful. The shortest statute on the subject is that of Iowa. 
Volume I, of the 1946 Code of Iowa, ch. 153, which defines 
the practice of dentistry as follows: 

“For the purpose of this title the following classes 
of persons shall be deemed to be engaged in the practice 
of dentistry: 

1. Persons publicly professing to be dentists, dental 
surgeons, or skilled in the science of dentistry, or pub¬ 
licly professing to assume the duties incident to the 
practice of dentistry. 

2. Persons who treat, or attempt to correct by any 
medicine, appliance, or method, any disorder, lesion, in¬ 
jury, deformity, or defect of the oral cavity, teeth, 
gums, or maxillary bones of the human being, or give 
phophylatic treatment to any of said organs.” (Italics 
supplied.) 

Obviously, the mechanical operations of a dental laboratory 
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are not within the statutory definitions, and since the statute 
is penal in character, it should be strictly construed against 
the Government. Accordingly, dentures made by the ap¬ 
pellant should have been declared lawful subjects of inter¬ 
state shipment from Illinois to the state of Iowa. 

The 1930 General Statutes of Connecticut, ch. 159, sec. 
2816, on the subject of what constitute the practice of den¬ 
tistry, 1 and the annotated laws of Massachusetts Volume 
IV, part 1, ch. 112, 50, 2 defining “Practising dentistry’’ are 
very similar. The Nevada Statute, 1929 Nevada Compiled 
Laws (Hillyer Volume I, ch. 2341, sec. 12) 3 and the Statutes 

1 “Any person who shall own or carry on dental practice or business, 
or who, by himself or by his servants or agents or by contract with others 
shall perform any operation on or make examination of, with intent of 
performing or causing to be performed any operation on, the human 
teeth or jaws, or who shall describe himself by the word ‘Dentist’ or 
letters ‘D.S.* or ‘D.M.D.,’ or in other words, letters of title in connection 
with his name which shall in any way represent such person as engaged 
in the practice of dentistry, or who shall diagnose or treat diseases or 
lesions of the human teeth or jaws, replace lost teeth by artificial ones, 
attempt to diagnose or correct malposition thereof or give estimates on 
the cost of treatment, or who shall advertise or permit to be done by 
sign, card, circular, handbill, or newspapers, or otherwise indicate that 
he, by contract with others or by himself, will perform any of such 
operations, shall be deemed as practising dentistry or dental medicine 
within the meaning of this chapter. Any person who, in practicing den¬ 
tistry or dental medicine, as defined in this section, shall employ or permit 
any other person except a licensed dentist to so practice dentistry or den¬ 
tal medicine shall be subject to the penalties provided in section 2819. 
The provisions of this chapter shall not prevent any practicing physician 
or surgeon from treating lesions or diseases of the mouth and jaws or 
from extracting teeth.” (Italics supplied) 

* “Any person who owns or carries on a dental practice or business, or 
who, by himself, his servants, or agents, or by contract with others, takes 
any impression of the human teeth or jaws, or performs any operation or 
makes examination, with the intention of performing or causing to be 
performed any operation on the human teeth or jaws, or who describes 
himself by the word ‘dentist’ or other like word, or the letters ‘DJ).S.’ or 
other like letters, or other like title in connection with his name, or who 
advertises by sign, card, circular, pamphlet or newspaper, or otherwise 
indicates that he by contract with others, or by himself, his servants or 
agents, will take any impression of the human teeth or jaws or perform 
any operation or make examination^ with the intention of performing or 
causing to be performed any operation on the human teeth or jaws, shall 
be deemed to be practicing dentistry within the meaning of sections forty- 
three to fifty-three, inclusive, and section sixty-five. (1908, 294, Sec. 2; 
1909, 801; 1911, 377; 1915, 301, Sec. 10, 14; 1935, 344, appvd. June 13, 
1935)” (Italics supplied) 

•“Any and all persons shall be understood to be practicing dentistry 
within the meaning of this act who shall for a fee, salary, or reward, 
paid directly or indirectly, either to himself or to some other person. 
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of Oregon, being Oregon Compiled Laws Annotated, Vol¬ 
ume IV, ch. 4, art 1, sec. 54-401, 4 are of the same general defi¬ 
nition. The statutory definitions of the four states define the 
practice of dentistry as being conducted by a person who 
carries on a dental practice, performs operations, describes 
himself as a dentist, or who diagnoses or treats diseases or 
lesions of human teeth, or replaces lost teeth by artificial 
ones and attempts to diagnose or to correct mal-position. 
Here again the mechanical operations of a dental laboratory 
do not come within the statutory definitions, and their prod¬ 
ucts should therefore have been judicially declared the 
proper subjects of shipment into those states. 

In the 1943 Revised Statutes of Nebraska, Volume IV, 
ch. 71, sec. 183, the same general definitions as in the four 
states above are given, and there is an express exception 
so as not to include “a person performing merely mechan¬ 
ical work on inert matter in a dental office or laboratory.*’ 
Enjoying that specific exemption strengthens the argument 
that appellant’s dentures could properly be shipped into 
the state of Nebraska. The 1946 Revised Statutes of the 
State of Texas, Vernon’s Annotated, Volume Xm, Title 71, 
art. 4551a, do not include the activities of the appellant, 


perform, operations of any kind upon, or treat diseases or lesions of the 
human teeth or jaws, or correct malimposed positions thereof, or display 
a sign, or in any way advertise himself as a dentist; but nothing in this 
act contained snail prohibit bona fide students of dentistry from operating 
in the clinical departments of the laboratory of a reputable dental college, 
or an unlicensed person from performing merely mechanical work upon 
inert matter in a dental office or laboratory; or the student of a licentiate 
from assisting his preceptor in dental operations while in the presence of 
and under the personal supervision of his instructor; or a duly licensed 
physician from treating diseases of the mouth, or performing operations 
in oral surgery. But nothing in the provisions of this act snail be con¬ 
strued to permit the performance of dental operations by any unlicensed 
persons under cover of the name of a regular practitioner of dentistry.” 
(Italics supplied.) 

4 “Any person shall be considered to be practicing dentistry within the 
meaning of this act who holds himself out as being able to diagnose, treat, 
operate or prescribe for any disease, pain, injury, deficiency, deformity 
or physical condition of the human teeth, alveolar process, gums or jaws, 
and who shall either offer or undertake by any means or method to diag¬ 
nose, treat, operate or prescribe for any disease, pain, injury, deficiency, 
deformity or physical condition of the same.” (Italics supplied.) 
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nor would the 1945 laws of New Mexico, ch. 35, sec. 51-412, 
cover those activities. 

For the reasons stated above, it is respectfully submitted 
that the shipment of dentures into the states enumerated 
would not violate the Federal Denture Act, and it is also 
believed that the laws of the Territory of Alaska, and other 
territorial possessions, do not make the Federal Denture 
Act applicable to their jurisdictions. 

vm. 

The Federal Denture Act Violated Appellant’s Bight to 
Engage in a Lawful Business, Safeguarded by the 
Fourteenth Amendment to the Constitution. 

(a) There Is No Substantial Relation Between Public 
Health and the Regulation of Dental Laboratories, as 
Attempted in the Statute. 

Appellant contends that provisions of state dentistry 
laws, which directly or indirectly, prohibit the construc¬ 
tion of dentures, except by, or with the permission of li¬ 
censed dentists, are in contravention of its right of liberty 
and property protected by the Fourteenth Amendment of 
the Federal Constitution. The right to engage in any busi¬ 
ness, calling, or profession is an inalienable right protected 
by the due process clause of the Fourteenth Amendment. 
This right can be abridged or abrogated under the guise of 
the state’s police power only if there is in fact a direct and 
substantial public interest in the business. Meyer v. Ne¬ 
braska , 226 U. S. 390 (1923); Becker v. State , 7 Harr. 454, 
185 Atl. 92 (1936); Adams v. Tanner , 244 U. S. 590 (1916); 
Liggett v. Baldridge, 278 U. S. 105 (1928). 

The titles of the dentistry laws of most states allege they 
are enacted to promote the public health. The defendants 
do not contest such claim in regard to the regulations of the 
profession of dentistry. However, if the dentistry laws 
were intended also to authorize licensed dentists to regulate 
dental laboratories or the business of mechanical dentistry, 
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then they are not supported by any public health need. 
Most professions depend for supplies, apparatus and equip¬ 
ment used in their practice upon manufacturers, contrac¬ 
tors, or non-professional business of one kind or another. 
Even the lawyer obtains his abstracts from title companies 
and his books from publishers. The profession of opthal- 
mology involving the examination and treatment of the 
human eye depends upon the business, trade or occupation 
involving the grinding of lenses and the dispensing of opti¬ 
cal goods. The medical profession itself relies upon laymen 
for the manufacture, supply, adjustment, etc., of braces, 
trusses, belts, crutches, and many other appliances. Drugs 
are manufactured and supplied by pharmaceutical houses. 
The manufacture and sale of dentures has no more rela¬ 
tion to the public health than the manufacturing and sup¬ 
plying of trusses, braces, girdles, artificial limbs, spectacles, 
orthopedic shoes, and glass eyes. It is not the manufacture 
and supplying thereof that is comprised within the practice 
of the profession in which they are used; nor has the manu¬ 
facture and supply thereof any relation to the public health. 
It is the act of the licensed practitioner in treating his pa¬ 
tient, that is, in examining, diagnosing, prescribing, operat¬ 
ing, and sometimes fitting appliances and devices that con¬ 
stitute practice and should not be done in an inefficient, 
ignorant or inexperienced manner. 

In the case of Noble v. Davis , 204 Ark. 156,161 S. W. (2d) 
189 (1942), the court inquired into the relations between the 
public health and an act regulating the hours and prices for 
barbershops. The court found there was no direct relation 
and held the statute invalid, notwithstanding that the Legis¬ 
lature had found such regulation to be for the public health. 
The court said (p. 191): 

“That portion (of the statute) . . . where the 
legislature declared that the purpose of the Act is the 
protection of the public health, safety, ... is the 
declaration of a non-existent fact. The fact that the 
legislature so declared the purpose of the Act does not 



30 


make it so, if in fact the declared purpose has no sub¬ 
stantial connection with the real purpose.” 

And the Indiana Supreme Court held unconstitutional a 
similar law regulating barbershops, finding that said regula¬ 
tions did not promote or protect the public health in spite 
of the legislative declaration that the law was passed in the 
interest of public health; State Board of Barber Exam¬ 
iners v. Cloud , 220 Ind. 552, 44 N. E. (2d) 972 (1942). It 
stated (p. 976): 

“As a general proposition, whatever laws or regula¬ 
tions are necessary to protect the public health and se¬ 
cure public comfort is a legislative question, and appro¬ 
priate measures intended and calculated to accomplish 
these ends are not subject to judicial review. But nev¬ 
ertheless such measures or means must have some rela¬ 
tion to the end in view, for, under the guise of the police 
power , personal rights and those pertaining to private 
property will not be permitted to be arbitrarily invaded 
by the legislative department and consequently its de¬ 
termination, under such circumstances, is not final, but 
is open to review by the courts ... in such examina¬ 
tion the court will look to the substance of the thing 
involved, and will not be controlled by mere forms.” 
(Italics supplied.) 

(b) Appellant Has a Right to Operate the Lawful Busi¬ 
ness of a Dental Laboratory. 

Appellant does not contend that the State Dentistry laws 
are invalid as regulations of the profession of dentistry; it 
does contend that if these laws are construed to prohibit a 
dental laboratory from operating its business except by or 
with the permission of a licensed dentist, they violate ap¬ 
pellant’s right to pursue its lawful trade—the operation of 
a dental laboratory. The fact that the dentistry laws have 
been upheld as valid regulations of the profession of den¬ 
tistry does not limit appellant’s right to contest their consti¬ 
tutionality when applied to it operating a dental laboratory. 
The courts have held that a decision sustaining a statute on 
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one ground does not preclude them from holding it void on 
another ground; People v. Bruner, 343 HI. 146,175 N. E. 400 
(1931). Whether a state statute is invalid under the Four¬ 
teenth Amendment is a question for the federal courts. Hard 
v. State ex rel Baker, 228 Ala. 517, 154 So. 77 (1934); 
Badger v. Crockett, 70 Utah 265, 259 Pac. 921 (1927). 

General state dentistry laws would in essence require a 
dental laboratory technician, a member of a long established 
skilled trade, to become licensed as a professional dentist 
before he could perform mere mechanical work on a denture. 
To so require a person desiring to practice his own trade to 
secure a license to another profession would deprive him of 
his right to engage in a lawful occupation safeguarded by 
the Fourteenth Amendment. The courts have consistently 
invalidated any attempts to compel one tradesman or pro¬ 
fessional person to comply with the requirements for an¬ 
other calling. 

A Wisconsin board interpreted the Wisconsin undertak¬ 
er’s statute as though the words “embalmer” and “funeral 
director” were synonymous and thus required an embalm¬ 
er’s license from an undertaker as a condition precedent 
before permitting him to pursue his own calling. The Wis¬ 
consin Supreme Court held such statute unconstitutional, 
in the case of State v. Whyte, 177 Wis. 541, 188 N. W. 607 
(1922). The Court said at page 609: 

“But the precise question for determination is 
whether the business of an undertaker is so like unto or 
identical with that of an embalmer as to permit of their 
being put under one classification, so that one cannot be 
an undertaker without also being an embalmer.” 

When the Illinois Legislature passed a law regulating 
plumbers and so defined plumbers as to include those en¬ 
gaged in drain-laying, which is a separate and distinct occu¬ 
pation, the Illinois Supreme Court held such law violated 
the due process clause of the constitution; Scully v. Hallihan, 
365 Ill. 185, 6 N. E. (2d) 176 (1936). It said (p. 180): 
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“‘in order for snch regulations to be lawfully imposed 
upon the constitutional rights of the citizen to pursue 
his trade or business, the act passed under the guise 
of a measure to protect the public health, comfort, or 
welfare must have a definite relation to the ends sought 
to be attained... 

“No citizen should he legislated out of his trade and 
awarded to another craft under the garb of a health 
measure where it is not definitely related to such meas¬ 
ure (Italics supplied.) 

Other legislative attempts to regulate two occupations 
having no direct relation with each other under one statute 
have met the same fate—the statutes were declared uncon¬ 
stitutional as violative of the Fourteenth Amendment of 
the Federal Constitution. For instance, in the case of Ken¬ 
drick v. State , 218 Ala. 277,120 So. 142 (1928), the statute 
regulating the practice of law was interpreted as including 
among those “practicing law’ 7 one who was not a lawyer 
but was a collector of accounts. The court said that this 
law in effect wanted to give all the collecting business to 
lawyers (p. 143): 

“. . . There is no more connection between the two 
(the collection of claims and the practice of law) than 
there is between the practice of law and scores of other 
things which lawyers, in common with other folks, must 
do in order to be able to follow their different vocations. 
The act under consideration . . . involves a radical 
change of meaning in the collection of words ‘practice 
of law.* ” 

Also, when the state of Illinois attempted to require a 
beautician who desired to cut hair to become a licensed bar¬ 
ber, the court said that this was unconstitutional as violat¬ 
ing the article of the state constitution requiring that no act 
shall embrace more than one subject stated in the title, and 
also as violating the due process clause; Banghart v. Walsh, 
399 HI. 132,171 N. E. 154 (1930). The Illinois Court said 
that the incidental part of the trade of a beauty operator, 
namely to cut hair, was taken by this barber’s law and given 
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to the trade of a barber and the act was unconstitutional as 
the court could find no support that this was a reasonable 
measure either to preserve the health or secure the safety, 
welfare, or comfort of society. 

An analogous case involves an attempt to subject a seller 
of glasses to the optometry license law. In the case of State 
ex rel Booth v. Beck Jewelry Enterprises, 41 N. E. (2d) 622, 
141 A. L. R. 876 (Ind. 1942), the state board of optometry 
sought to enjoin the defendant from operating his business 
of selling glasses. Customers tried glasses on, with the aid 
of salesmen, and made their own tests to fit by reading maga¬ 
zines and signs. The frames were also adjusted to fit. No 
pretense was made by the defendant that the sales were in 
connection with scientific examination of the eyes or vision. 
The Indiana court held that the eyeglasses as thus sold 
were merely articles of merchandise and did not subject the 
seller to the necessity of securing an optometry license. The 
customer made his own decision as to fit by the trial and 
error method. 

In the instant suit, the facts are similar to the above case. 
The defendants made no pretense of giving professional 
advice concerning the conditions of the teeth or gums; they 
were merely offering to sell articles of merchandise, namely, 
the dentures, to those who wanted them. There was no 
contact with the customers’ mouth; the customer was the 
judge of the fit of the denture. The customer made his own 
impression and the appellant followed this, plus the answers 
to certain questions. The customer achieved a denture sat¬ 
isfactory to him my the same trial and error method that the 
customer in the Beck case used in selecting his eyeglasses. 
Just as the Beck Co. was not practicing optometry, so the 
appellant here is not practicing dentistry; both are in the 
business of supplying “articles of merchandise. ,, 

Similarly in the instant case, the state legislatures have 
attempted to couple the business of the laboratory technician 
with that of the dentist and make a dentists’s license a condi¬ 
tion precedent to pursuing the calling of a technician. This, 
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the appellant contends, is unconstitutional. Further, appel¬ 
lant submits that the provisions of the dentistry laws which, 
if construed to prohibit the construction of dentures except 
by, or on authority of, a licensed dentist, are beyond the 
scope of the state’s police power and thus infringe appel¬ 
lant’s right of liberty and property protected by the Four¬ 
teenth Amendment. 

IX. 

The Federal Denture Act Is Unconstitutional in That it 
Purports to Delegate Legislative Power. 

The legislatures of most states made no attempt to regu¬ 
late dental laboratories or their work. The dentistry laws 
excluded from their purview dentures constructed upon the 
“order” or “prescription” of a licensed dentist. These 
states have granted the power to any individual licensed 
dentist to bring within, or to exclude from, the operation of 
the dentistry laws the work of any dental laboratory. Thus 
the business of the dental laboratory may be subject to, or 
be exempt from, the requirements of a dentistry license de¬ 
pending upon the dictates of any dentist No standards or 
qualifications are specified in determining whether the work 
of a particular laboratory should be “prescribed” or not. 

Such indefinite delegation of legislative power without 
standards has been held in many cases to be violative of the 
Fifth, Sixth, and Fourteenth Amendments: Hoff v. State of 
Delaware, 39 Del. 134,197 Atl. 75 (1938 ); Seigne ous v. Rice, 
273 N. Y. 44,6 N. E. (2d) 91 (1936); Gibson Auto Co. v. Fin¬ 
negan, , 217 Wis. 401,259 N. W. 420 (1935); Connally v. Gen¬ 
eral Construction Co., 269 U. S. 385 (1926). 

The case of State of Connecticut v. Wm. C. Van Keegan, 
April 1945, 132 Conn. 33, 42 Atl. (2) 352 arose under a 
law prohibiting the sale of eyeglasses except under the 
supervision of a licensed optician and further provided 
that optical establishments of licensed opticians might sell 
glasses upon obtaining a permit from the Commission. 
The Connecticut court invalidated the statute on the ground 
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that it unconstitutionally delegated legislative power to 
the Commission. The Court said: 

“ Nowhere in the chapter are there any provisions as 
to the method of conducting the business which would 
limit the regulations. No sufficient guide for the exer¬ 
cise of the discretion reposed in the Commission has 
been set up. No standards for issuances of permits 
have been specified.’* 

See also: Kindy Opticians v. Michigan State Board, 291 
Mich. 152, 289 N. W. 112 (1939); State v. CromweU, 306 
N. D. 356,9 N. W. (2) 914, (1913); U. S. v. Johnson, 53 Fed. 
Supp. 596, (Jan. 1944). 

Statutes have been held invalid when they confer legisla¬ 
tive power, without definite standards for guidance, over an 
occupation to a board or commission. This invalidity is 
still more apparent when the legislative power is conferred 
upon a private individual—the licensed dentist under the 
state dentistry laws. 

The Federal Act goes much further than most state stat¬ 
utes. While the state statutes use the words “prescrip¬ 
tion,” “order,” or “directions,” the Federal statute has 
substituted the words “authorization or prescription.” To 
“authorize” means “to clothe with authority, warrant or 
legal power, to give a right to act; to empower.” The word 
“authority” has, among other synonyms, the words 
“power,” “dominion,” and “jurisdiction” (Webster’s 
International Dictionary). It is evident, therefore, that re¬ 
gardless of the provisions of the State statutes, under the 
Federal statute no order prescription or directions are re¬ 
quired, nor need the delivery be to a licensed dentist. All 
the licensed dentist of a state needs to do to legalize the 
manufacture of dentures to be shipped into his own state 
is simply to advise the laboratory that it may or is permitted 
to go ahead with the construction, as this would be giving 
“the right to act” or “empowering.” 

The Federal statute here involved recognized the com¬ 
petence of the laboratory to take the impression and to make 
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and fit the denture, if it obtains the authorization of a den¬ 
tist. It does not forbid laboratories from taking or receiv¬ 
ing impressions. None of the acts are criminal if a dentist 
authorizes them, even though he in no other way partici¬ 
pates either in taking the impression or in making and fitting 
the denture. The statute recognizes that these acts are not 
criminal if the dentist, without any degree of supervision on 
his part, permits their performance by the laboratory. No 
consideration need be given by the dentist to the method 
by which the impression was taken, to the question of by 
whom it was taken, to the standing or competence of the 
laboratory, or to the manner of manufacture. Indeed, no 
impression is required at all. The licensed dentist has un¬ 
bridled discretion in the matter. It is respectfully submitted 
that this is an attempted delegation of legislative power 
without standards. Schechter Poultry Cory. v. U. S., 295 
U. S. 495, 97 A. L. R. 947 (1935); Carter v. Carter Coal Co. 
298 U. S. 238 (1935); U. S. v. Cohen Grocery Co., 255 U. S. 
81 (1921). 

In the Schechter case, Chief Justice Hughes said (pp. 537, 
541): 


“Such delegation of legislative power is unknown to 
our law and is utterly inconsistent with the constitu¬ 
tional prerogatives and duties of Congress. 

“It supplies no standards for any trade, industry or 
activity. It does not undertake to prescribe rules of 
conduct to be applied to particular states of fact de¬ 
termined by appropriate administrative precedure. In¬ 
stead of prescribing rules of conduct, it authorizes the 
making of codes to prescribe them . . 

In the case of Carter v. Carter Coal Co., 298 U. S. 238 
(1935), Justice Sutherland said (p. 311): 

“The power conferred upon the majority is, in effect, 
the power to regulate the affairs of an unwilling minor¬ 
ity. This is legislative delegation in its most obnoxious 
form, for it is not even delegation to an official or an offi¬ 
cial body, presumptively disinterested, but to private 
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persons whose interests may be and often are adverse 
to the interests of others in the same business ... a 
statute which attempts to confer such power undertakes 
an intolerable and unconstitutional interference with 
personal liberty and private property.” 

“The delegation is so clearly arbitrary, and so clearly 
a denial of rights safeguarded by the due process clause 
of the Fifth Amendment, that it is unnecessary to do 
more than refer to decisions of this court which fore¬ 
close the question. Schechter Corp. v. United States, 
295 U. S. at p. 537; Eubank v. Richmond , 226 U. S. 137, 
143; Seattle Trust Co. v. Roberge, 278 U. S. 116, 121- 
122.” 

This attempted delegation of authority to the licensed 
dentists of the states involves also an unlimited authority 
over what dentures shall be admitted to the mails or to the 
channels of interstate commerce. The fact that the power is 
indirect, in other words, to be accomplished by refusing to 
authorize the manufacturer to construct dentures intended 
for shipment into his state, does not rob it of its significant 
feature—power in the hands of a private citizen to deter¬ 
mine at his own will what shall and what shall not be mailed 

• 

or shipped in interstate commerce. The law does not profess 
to provide how the plate shall be manufactured, the qualifi¬ 
cations of the technician making it, the nature of the cast or 
impressions from which it is constructed, or the procedure 
which shall be followed in obtaining a fit. The sole require¬ 
ment is that its manufacture must be authorized by a regis¬ 
tered dentist of the state into which it is to be sent. A pre¬ 
scription is an alternative but not a requirement; the dentist 
need send no cast, no measurements, no direction—only an 
authorization. 

CONCLUSION 

WHEREFORE, the premises considered, it is submitted 
that out of the irreparable harm which can be done to the 
business of the appellant, and with the aid of the apparent 
law of the case, the second amended complaint states a cause 
of action. The case of Watson v. Buck, supra, is not con- 
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trolling. In the unlawful detention of its property, the 
denial of .its right to ship to certain states in interstate 
commerce, as well as denying its right to engage in a lawful 
business, the Trial Court erred in sustaining the Govern¬ 
ment’s motion to dismiss. 

Respectifully submitted, 
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